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NAVAJO NATION OIL POLLUTION PREVENTION REGULATIONS 
 
Part A -  Applicability, Definitions, and General Requirements for All Facilities and All 

Types of Oils  
 
' 112.1 General Provisions and Applicability. 
 

a) Purpose of Regulations.  These regulations establish procedures, methods, 
equipment, and other requirements to prevent the discharge of oil from facilities into or 
upon the waters of the Navajo Nation or that may affect natural resources belonging to, 
appertaining to, or under the exclusive management authority of the Navajo Nation.  

 
b) Authority.  These Navajo Nation Oil Pollution Prevention rules are promulgated 

pursuant to the Navajo Nation Clean Water Act (ANNCWA@) ' 104(a)(2)(C), 4 N.N.C. 
' 1304(A)(2)(c), which authorizes the Navajo Nation Environmental Protection 
Agency (ANNEPA@) Director to Adevelop programs for the prevention, control, and 
abatement of new or existing pollution of waters of the Navajo Nation.@  These rules 
are to be implemented in conjunction with the Navajo Nation Underground and 
Aboveground Storage Tank Act (ANNSTA@), as part of a program to regulate 
petroleum storage tanks in order to carry out the Navajo Nation Council=s overall 
policy to prevent the contamination of surface water, groundwater, and surface and 
subsurface soils on the Navajo Nation from such tanks, see NNSTA ' 103.  Facilities 
that are subject to these regulations may also be subject to the NNSTA and its 
implementing regulations. 

 
c) Applicability.  Except as provided in subsection (e) of this section, these regulations 

apply to any owner or operator of a facility: 
 

1) that is engaged in drilling, producing, gathering, storing, processing, refining, 
transferring, distributing, using, or consuming oil and oil products; 

 
2) that, due to its location, could reasonably be expected to discharge oil in quantities 

that may violate Navajo Nation Surface Water Quality Standards (“NNSWQS”) or 
that may affect natural resources belonging to, appertaining to, or under the 
exclusive management authority of the Navajo Nation; and  

 
3) that has oil in: 

 
i. Any aboveground storage tank; 

 
ii. Any completely buried tank as defined in ' 112.2; 

 
iii. Any container that is used for standby storage, for seasonal storage, or for 

temporary storage; 
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iv. Any “bunkered tank” or “partially buried tank” as defined in ' 112.2, each 
of which is considered an aboveground storage tank for purposes of these 
regulations. 

 
d) Applicability to Government Agencies.  All departments, agencies, and 

instrumentalities of the Navajo Nation, including but not limited to the Navajo Tribal 
Utility Authority, the Navajo Engineering and Construction Authority, and Navajo 
Petroleum, are subject to these regulations to the same extent as any person, as are 
federal and state agencies. 

 
e) Exemptions.  Except as provided in subsection (g) of this section, these regulations 

do not apply to:  
 

1) The owner or operator of any facility, equipment, or operation that, due to its 
location, could not reasonably be expected to have a discharge as described in 
subsection (c) of this section. This determination must be based solely upon 
consideration of the geographical and location aspects of the facility (such as 
proximity to waters of the Navajo Nation or adjoining shorelines, ability to affect 
groundwater, land contour, drainage, etc.) and must exclude consideration of 
manmade features such as dikes, equipment or other structures, which may serve to 
restrain, hinder, contain, or otherwise prevent a discharge as described in 
subsection (c) of this section.  This determination will be made according to the 
discretion of the Director.  Few facilities, if any, are expected to be exempted 
under this subsection.  

 
2) Any facility which, although otherwise subject to the jurisdiction of NNEPA, meets 

both of the following criteria: 
 

i. The completely buried storage capacity of the facility is 42,000 U.S. gallons 
(Agallons@) or less of oil.  For purposes of this exemption, the completely 
buried storage capacity of a facility excludes the capacity of a completely 
buried tank, as defined in Section 112.2, and connected underground 
piping, underground ancillary equipment, and containment systems, that is 
currently subject to all of the technical requirements of the NNSTA.  The 
completely buried storage capacity of a facility also excludes the 
intra-facility gathering lines subject to the regulatory requirements of 49 
C.F.R. Part 192 or 195, as amended. 

 
ii. The aggregate aboveground storage capacity of the facility is 1,320 gallons 

or less of oil. For purposes of this exemption, only containers of oil with a 
capacity of 55 gallons or greater are counted.  The aggregate aboveground 
storage capacity of a facility excludes: 

 
A) The capacity of a Amotive power container@ as defined in Section 112.2. 
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B) The capacity of hot-mix asphalt or any hot-mix asphalt container. 
 

C) The capacity of a container for heating oil used solely at a single-family 
residence. 

 
D) The capacity of pesticide application equipment and related mix 

containers. 
 

E) The capacity of any milk product container and associated piping and 
appurtenances. 

 
3) Any completely buried tank, as defined in Section 112.2, and connected 

underground piping, underground ancillary equipment, and containment systems at 
any facility that is subject to all of the requirements of the NNSTA, except that such 
a tank must be marked on the facility diagram as provided in paragraph 112.7(a)(3), 
if the facility is otherwise subject to these regulations. 

 
4) Any container with a storage capacity of less than 55 gallons of oil. 

 
5) Any facility or part thereof used exclusively for wastewater treatment and not used 

to satisfy any requirement of these regulations. The production, recovery, or 
recycling of oil is not wastewater treatment for purposes of this paragraph.   

 
6) Any Amotive power container@ as defined in Section 112.2.  The transfer of fuel or 

other oil into a motive power container at an otherwise regulated facility is not 
eligible for this exemption. 

 
7) Hot-mix asphalt, or any hot-mix asphalt container. 

 
8) Any container for heating oil used solely at a single-family residence.  

 
9) Any pesticide application equipment or related mix containers.  

 
10) Intra-facility gathering lines subject to the regulatory requirements of 49 C.F.R. 

Part 192 or 195, as amended, except that such a line=s location must be identified 
and marked as Aexempt@ on the facility diagram as provided in paragraph 
112.7(a)(3), if the facility is otherwise subject to these regulations.   

 
11) Any milk and milk product container and associated piping and appurtenances. 

 
f) Applicability of Other Laws.   

 
1) These regulations establish requirements for the preparation and implementation of 

Navajo Spill Prevention, Control, and Countermeasure (ASPCC@) Plans.  These 
plans are designed to complement existing laws, regulations, rules, standards, 
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policies, and procedures pertaining to safety standards, fire prevention, and 
pollution prevention.  An SPCC Plan forms the basis of a comprehensive tribal 
spill prevention program that minimizes the potential for discharges.  An SPCC 
Plan must address all relevant spill prevention, control, and countermeasures 
necessary at a specific facility.  Compliance with these regulations does not in any 
way relieve the owner or operator of a facility from compliance with other federal, 
state, or tribal laws. 

 
2) The Navajo Nation Uniform Regulations for Permit Review, Administrative 

Enforcement Orders, Hearings and Rulemakings under the Navajo Nation 
Environmental Acts (AUniform Regulations@) shall apply to all decisions made 
under these regulations, and to all administrative enforcement orders and hearings 
issued or conducted under these regulations, except to the extent that different or 
additional procedures are set forth herein.  For purposes of the Uniform 
Regulations, administrative enforcement orders include both initial (mitigation) 
orders and penalty orders.  

 
g) Applicability Determination by the Director.  Notwithstanding subsection (e) of 

this section, the Director may require that the owner or operator of any facility prepare 
and implement an SPCC Plan, or any applicable part of a Plan, to carry out the purposes 
of the NNCWA, Navajo Nation Safe Drinking Water Act, or NNSTA, as specifically 
provided herein.   

 
1) Following a preliminary determination, the Director will provide a written notice to 

the owner or operator stating the reasons why an otherwise exempt facility must 
prepare an SPCC Plan, or partial Plan. The Director will send such notice to the 
owner or operator by certified mail or by personal delivery. 

 
2) Within 30 days of receipt of such written notice, the owner or operator may provide 

information and data and may consult with the Director about the need to prepare 
an SPCC Plan, or partial Plan. 

 
3) Within 30 days following the time provided under paragraph (2) of this subsection 

for the owner or operator to provide information and data and consult with the 
Director about the need to prepare an SPCC Plan, or partial Plan, the Director will 
make a final determination regarding whether the owner or operator is required to 
prepare and implement an SPCC Plan or partial Plan. The Director will send the 
final determination to the owner or operator by certified mail or by personal 
delivery. If the owner or operator is a corporation, the Director will also mail a copy 
of the final determination to the registered agent, if any and if known, of the 
corporation in the state where the facility is located. 

 
4) If the Director makes a final determination that an SPCC Plan, or  partial Plan, is 

necessary, the owner or operator must prepare the Plan or partial Plan within six 
months of that final determination and implement the Plan, or partial Plan, as soon  
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as possible, but not later than one year after the Director has made a final 
determination. 

 
5) The owner or operator may appeal a final determination made by the Director 

requiring preparation and implementation of an SPCC Plan, or partial Plan, under 
this subsection. The owner or operator must make the appeal to the Director within 
30 days of receipt of the final determination under paragraph (3) of this subsection.  
The Director will designate a Hearing Official and Hearing Clerk, pursuant to the 
Uniform Regulations.  The appeal must contain a clear and concise statement of 
the issues and points of fact in the case.  In the appeal, the owner or operator may 
also provide additional information.  The additional information may be from any 
person.  The Hearing Official may request additional information from the owner 
or operator.  The Hearing Official will schedule a hearing and issue a decision 
according to the Uniform Regulations and will serve the owner or operator with the 
decision made in the appeal in the manner described in paragraph (1) of this 
section. 

 
h) Lease provisions.  All Navajo Nation business leases and oil and gas leases shall 

include the requirement that the lessee comply with these SPCC regulations 
whenever applicable. 

 
i) Reporting.  Any person in charge of a facility shall, as soon as he or she has 

knowledge of any discharge of oil from such facility in quantities that may violate 
NNSWQS or that may affect groundwater and/or natural resources belonging to, 
appertaining to, or under the exclusive management authority of the Navajo Nation, 
report such discharge to the Director, and also the amount, if any, that reaches a 
waterway or other surface water body.  In addition, upland discharges in excess of 42 
gallons are subject to the reporting requirements of these regulations, even if they are 
not found to be a threat to waters of the Navajo Nation.   

 
j) Judicial Review.  For purposes of judicial review, and pursuant to Uniform 

Regulations ' 332(b), a decision of the Hearing Official under these regulations 
constitutes final agency action. 

 
k) Effective date.  These regulations shall become effective immediately upon 

approval by the Resources Committee of the Navajo Nation Council.  
 
' 112.2 Definitions. 
 

For the purposes of these regulations: 
 

Aboveground storage tank or AST means a single container or combination of containers, 
including any pipes connected to the container(s), whether above or below ground, used to contain 
oil, and the volume of which is more than 90% above the surface of the ground.  The term 
includes a field-erected tank, a rebuilt tank, a shop-fabricated tank, and a storage tank situated in an 
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aboveground area (including a basement, cellar, mine-working, drift, shaft or tunnel) if the storage 
tank is situated on or above the surface of the floor.  The term does not include: 
 

1) a farm, ranch, or residential tank used for storing motor fuel or heating oil for 
noncommercial purposes;  

 
2) a surface impoundment, pit, pond, or lagoon; 

 
3) a flow-through process tank; 

 
4) a tank associated with an emergency generator system; or  

 
5) pipes connected to any tank listed in this paragraph. 

 
Adverse weather means weather conditions that make it difficult for response personnel 

and equipment to clean up or remove spilled oil, and that must be considered when identifying 
response systems and equipment in a response plan for the applicable operating environment. 
Factors to consider include those specified in 40 C.F.R. Part 112, Appendix E (as appropriate), as 
amended, such as ice conditions, temperature ranges, and weather-related visibility within the area 
in which the systems or equipment is intended to function. 
 

Alteration means any work on a container involving cutting, burning, welding, or heating 
operations that changes the physical dimensions or configuration of the container. 
 

Animal fat means a non-petroleum oil, fat, or grease of animal origin. 
 

Breakout tank means a container used to relieve surges in an oil pipeline system or to 
receive and store oil transported by a pipeline for reinjection and continued transportation by 
pipeline. 
 

Bulk storage container means any container used to store oil. These containers are used for 
purposes including, but not limited to, the storage of oil prior to use, while being used, or prior to 
further distribution in commerce. Oil-filled electrical, operating, or manufacturing equipment is 
not a bulk storage container. 
 

Bunkered tank means a container constructed or placed in the ground by cutting the earth 
and re-covering the container in a manner that breaks the surrounding natural grade, or a container 
that lies above grade and is covered with earth, sand, gravel, asphalt, or other material.  A 
bunkered tank is considered an aboveground storage tank for purposes of these regulations.  
 

Completely buried tank means any container completely below grade and covered with 
earth, sand, gravel, asphalt, or other material. 
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Contract or other approved means means: 
 

1) A written contractual agreement with an oil spill removal organization that 
identifies and ensures the availability of the necessary personnel and equipment 
within appropriate response times;  

 
2) A written certification by the owner or operator that the necessary personnel and 

equipment resources, owned or operated by the facility owner or operator, are 
available to respond to a discharge within appropriate response times;  

 
3) Active membership in a local or regional oil spill removal organization that has 

identified and ensures adequate access through such membership to necessary 
personnel and equipment to respond to a discharge within appropriate response 
times in the specified geographic area; and/or 

 
4) Any other specific arrangement approved by the Director upon request of the 

owner or operator. 
 

Director means the Executive Director of the NNEPA or an authorized representative.  
 

Discharge includes, but is not limited to, any spilling, leaking, pumping, pouring, emitting, 
emptying, or dumping of oil, but excludes: discharges in compliance with a permit under Section 
402 of the federal Clean Water Act (ACWA@) or Section 301 of the NNCWA, 4 N.N.C.  1321 et 
seq.; discharges resulting from circumstances identified, reviewed, and made a part of the public 
record with respect to a permit issued or modified under Section 402 of the CWA or Section 301 of 
the NNCWA and subject to a condition in such permit; and continuous or anticipated intermittent 
discharges from a point source, identified in a permit or permit application under Section 402 of 
the CWA or Section 301 of the NNCWA, that are caused by events occurring within the scope of 
relevant operating or treatment systems.  For purposes of these regulations, the term discharge 
shall not include any discharge of oil that is authorized by a permit issued under Section 13 of the 
River and Harbor Act of 1899 (33 U.S.C.  407). 
 

Facility means any mobile or fixed building, property, parcel, lease, structure, installation, 
equipment, pipe, or pipeline (other than a vessel or public vessel) used in oil well drilling 
operations, oil production, oil refining, oil storage, oil gathering, oil processing, oil transfer, oil 
distribution, and oil waste treatment, or in which oil is used, as described in 40 C.F.R. Part 112, 
Appendix A, as amended.  The boundaries of a facility depend on several site-specific factors, 
including, but not limited to, the ownership or operation of buildings, structures, and equipment on 
the same site and types of activity at the site.  Contiguous or non-contiguous buildings, properties, 
parcels, leases, structures, installations, pipes, or pipelines under the ownership or operation of the 
same person may be considered separate facilities.  Only this definition governs whether a facility 
is subject to these regulations.  
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Farm means a facility or a tract of land devoted to the production of crops or raising of 
animals, including fish, which produced and sold, or normally would have produced and sold, 
$1,000 or more of agricultural products during a year.  

 
Fish and wildlife and sensitive environments means areas that may be identified by their 

legal designation or by evaluations of the Director or Area Committees responsible for preparing 
Area Contingency Plans under the federal Endangered Species Act (for planning) or members of 
the Federal On-Scene Coordinator=s spill response structure (during responses). These areas may 
include wetlands, national and tribal parks, critical habitats for endangered or threatened species, 
wilderness and natural resource areas, conservation areas, preserves, wildlife areas, wildlife 
refuges, wild and scenic rivers, recreational areas, tribal forests, federal and tribal lands that are 
national research areas, heritage program areas, land trust areas, and historical and archaeological 
sites and parks. These areas may also include unique habitats such as aquaculture sites and 
agricultural surface water intakes, bird nesting areas, critical biological resource areas, designated 
migratory routes, and designated seasonal habitats. 
 

Injury means a measurable adverse change, either long- or short-term, in the chemical or 
physical quality or the viability of a natural resource resulting either directly or indirectly from 
exposure to a discharge or exposure to a product of reactions resulting from a discharge. 
 

Loading/unloading rack means a fixed structure (such as a platform, gangway) necessary 
for loading or unloading a tank truck or tank car, which is located at a facility subject to the 
requirements of these regulations.  A loading/unloading rack includes a loading or unloading arm, 
and may include any combination of the following: piping assemblages, valves, pumps, shut-off 
devices, overfill sensors, or personnel safety devices.  
 

Maximum extent practicable means within the limitations used to determine oil spill 
planning resources and response times for on-water recovery, shoreline protection, and cleanup for 
worst case discharges from facilities in adverse weather.  It includes the planned capability to 
respond to a worst case discharge in adverse weather, as contained in a response plan that meets 
the requirements of Section 112.20, or in a specific plan approved by the Director. 

 
Mobile refueler means a bulk storage container onboard a vehicle or towed, that is 

designed or used solely to store and transport fuel for transfer into or from an aircraft, motor 
vehicle, locomotive, vessel, ground service equipment, or other oil storage container. 
 

Motive power container means any onboard bulk storage container used primarily to 
power the movement of a motor vehicle, or ancillary onboard oil-filled operational equipment.  
An onboard bulk storage container which is used to store or transfer oil for further distribution is 
not a motive power container.  The definition of motive power container does not include oil 
drilling or workover equipment, including rigs.   
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Navajo Nation or Nation means: 
 

1) When referring to the body politic, except as the context may otherwise require, the 
same meaning as set forth in 1 N.N.C. ' 501. 

 
2) When referring to territorial jurisdiction, all lands and waters within the territorial 

boundaries of the Navajo Nation, including: 
 

i. all lands and waters within the exterior boundaries of the Navajo Indian 
Reservation or of the Eastern Navajo Agency or within the boundaries of 
Navajo dependent Indian communities, including all lands within the 
boundaries of Navajo chapter governments, all without regard to the nature of 
title thereto; 

 
ii. all lands and waters held in trust by the United States, restricted by the United 

States, or otherwise set apart under the superintendence of the United States for 
the use of the Navajo Nation, the Navajo Tribe, any Band of Navajo Indians, or 
any individual Navajo Indians as such; and 

 
iii. all other lands and waters over which the Navajo Nation may exercise 

governmental jurisdiction in accordance with federal or international law. 
 

Non-petroleum oil means oil of any kind that is not petroleum-based, including but not 
limited to: fats, oils, and greases of animal origin; and vegetable oils, including oils from seeds, 
nuts, fruits, and kernels. 
 

Oil means oil of any kind or in any form, including, but not limited to: fats, oils, and 
greases of animal origin; vegetable oils, including oils from seeds, nuts, fruits, and kernels; and 
other oils and greases, including petroleum, gasoline, diesel, fuel oil, sludge, synthetic oils, 
mineral oils, oil refuse, water produced from oil and gas wells, and oil mixed with wastes. 
 

Oil-filled operational equipment means equipment that includes an oil storage container 
(or multiple containers) in which the oil is present solely to support the function of the apparatus or 
device.  Oil-filled operational equipment is not considered a bulk storage container and does not 
include oil-filled manufacturing equipment (flow-through process).  Examples of oil-filled 
operational equipment include, but are not limited to, hydraulic systems, lubricating systems (e.g., 
those for pumps, compressors and other rotating equipment, including pumpjack lubrication 
systems), gear boxes, machining coolant systems, heat transfer systems, transformers, circuit 
breakers, electrical switches, and other systems containing oil solely to enable the operation of the 
device.  
  

Oil spill removal organization means an entity that provides oil spill response resources, 
and includes any for-profit or not-for-profit contractor, cooperative, or in-house response 
resources that have been established in a geographic area to provide required response resources. 
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Owner or operator means any person owning or operating a facility and, in the case of any 
abandoned facility, the person who owned or operated or maintained the facility immediately prior 
to such abandonment. 
 

Partially buried tank means a storage container that is partially inserted or constructed in 
the ground, but not entirely below grade, and not completely covered with earth, sand, gravel, 
asphalt, or other material. A partially buried tank is considered an aboveground storage tank for 
purposes of these regulations. 
 

Person includes an individual, firm, corporation, association, partnership, tribal enterprise, 
or government agency. 
 

Petroleum oil means petroleum in any form, including but not limited to crude oil, fuel oil, 
mineral oil, sludge, oil refuse, and refined products. 
 

Produced water container means a storage container at an oil production facility used to 
store the produced water after initial oil/water separation and prior to re-injection, beneficial reuse, 
discharge, or transfer for disposal. 
 

Production facility means all structures (including but not limited to wells, platforms, or 
storage facilities), piping (including but not limited to flowlines or intra-facility gathering lines), or 
equipment (including but not limited to workover equipment, separation equipment, or auxiliary 
non-transportation-related equipment) used in the production, extraction, recovery, lifting, 
stabilization, separation or treating of oil (including condensate), or associated storage or 
measurement, and is located in an oil or gas field, at a facility.  This definition governs whether 
such structures, piping, or equipment are subject to a specific section of these regulations.  
 

Regional Administrator means the Regional Administrator of the U.S. Environmental 
Protection Agency in and for the region in which the facility in question is located. 
 

Repair means any work necessary to maintain or restore a container to a condition suitable 
for safe operation, other than that necessary for ordinary, day-to-day maintenance to maintain the 
functional integrity of the container, and that does not weaken the container. 
 

Spill Prevention, Control, and Countermeasure Plan, SPCC Plan, or Plan means the 
document required by Section 112.3 that details the equipment, workforce, procedures, and steps 
to prevent, control, and provide adequate countermeasures to a discharge. 
 

Storage capacity of a container means the shell capacity of the container. 
 

Vegetable oil means a non-petroleum oil or fat of vegetable origin, including but not 
limited to oils and fats derived from plant seeds, nuts, fruits, and kernels. 
 

Vessel means every description of watercraft or other artificial contrivance used, or capable 
of being used, as a means of transportation on water, other than a public vessel. 
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Waters of the Navajo Nation means all surface waters, including but not limited to portions 

of rivers, streams (including perennial, intermittent, and ephemeral streams and their tributaries), 
lakes, ponds, dry washes, marshes, waterways, wetlands, mudflats, sandflats, sloughs, prairie 
potholes, wet meadows, playa lakes, impoundments, riparian areas, springs, and all other bodies or 
accumulations of surface water, natural or artificial, public or private, including those dry during 
part of the year, that are within or border the Navajo Nation.  Consistent with federal 
requirements, the Director may exclude from waters of the Navajo Nation certain waste treatment 
systems. 
 

Wetlands means those areas that are inundated or saturated by surface or groundwater at a 
frequency or duration sufficient to support, and that under normal circumstances do support, a 
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally 
include playa lakes, swamps, marshes, bogs, and similar areas such as sloughs, prairie potholes, 
wet meadows, prairie river overflows, mudflats, and natural ponds. 
 

Worst case discharge for a facility means the largest foreseeable discharge in adverse 
weather conditions as determined using the worksheets in 40 C.F.R. Part 112, Appendix D, as 
amended. 
 
' 112.3 Requirement to Prepare and Implement a Spill Prevention, Control, and 

Countermeasure Plan. 
 

The owner or operator of a facility subject to this section must prepare in writing and 
implement an SPCC Plan (APlan@) in accordance with Section 112.7 and any other applicable 
section of these regulations. 
 

a) If you are the owner or operator of a facility or farm that became operational before the 
effective date of these regulations and could reasonably be expected to have a 
discharge as described in subsection 112.1(c)(2), you must prepare a Plan and fully 
implement it as soon as possible, but not later than one year after the effective date of 
these regulations.   

 
b) If you are the owner or operator of a facility (excluding oil production facilities) or a 

farm (as defined in Section 112.2) that becomes operational after the effective date of 
these regulations and could reasonably be expected to have a discharge as described in 
subsection 112.1(c)(2), you must prepare and implement a Plan before you begin 
operations. 

 
c) If you are the owner or operator of an oil production facility that becomes operational 

after the effective date of these regulations and could reasonably be expected to have a 
discharge as described in subsection 112.1(c)(2), you must prepare and implement a 
Plan within six months after you begin operations.      
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d) If you are the owner or operator of a mobile or portable facility, such as a drilling or 
workover rig or portable fueling facility, you must prepare, implement, and maintain a 
facility Plan as required by this section. This provision does not require that you 
prepare a new Plan each time you move the facility to a new site. The Plan may be a 
general plan. When you move the mobile or portable facility, you must locate and 
install it using the discharge prevention practices outlined in the Plan for the facility. 
You may not operate a mobile or portable facility subject to these regulations unless 
you have implemented the Plan. The Plan is applicable only while the facility is in a 
fixed (non-transportation) operating mode. 

 
e) Except as provided in Section 112.6, a licensed professional engineer must review and 

certify a Plan for it to be effective to satisfy the requirements of these regulations. 
 

1) By means of this certification the professional engineer attests: 
 

i. That s/he is familiar with the requirements of these regulations; 
 

ii. That s/he or his or her agent has visited and examined the facility; 
 

iii. That the Plan has been prepared in accordance with good engineering 
practice, including consideration of applicable industry standards, and with 
the requirements of these regulations; 

 
iv. That procedures for the required inspections and testing have been 

established; 
 

v. That the Plan is adequate for the facility; 
 

vi. That, if applicable, for a produced water container subject to subparagraph 
112.9(c)(6)(i), any procedure to minimize the amount of free-phased oil is 
designed to reduce the accumulation of free-phrase oil and the procedures 
and frequency for required inspections, maintenance, and testing have been 
established and are described in the Plan. 

 
2) Such certification shall in no way relieve the owner or operator of a facility of 

the duty to prepare and fully implement such a Plan in accordance with the 
requirements of these regulations. 

 
f) If you are the owner or operator of a facility for which a Plan is required under this 

section, you must: 
 

1) Maintain a complete copy of the Plan at the facility if the facility is normally 
attended at least four hours per day, or at the nearest field office if the facility is 
not so attended, and 
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2) Have the Plan available to the Director for on-site review during normal 
working hours. 

 
g) Extension of Time. 

 
1) The Director may authorize an extension of time for the preparation and full 

implementation of a Plan, or any amendment thereto, beyond the time 
permitted for the preparation, implementation, or amendment of a Plan under 
these regulations when s/he finds that the owner or operator of a facility subject 
to this section cannot fully comply with the requirements as a result of either the 
nonavailability of qualified personnel or delays in construction or equipment 
delivery beyond the control and without the fault of such owner or operator or 
his agents or employees. 
 

2) If you are an owner or operator seeking an extension of time under paragraph 
(g)(1) of this section, you must submit a written extension request to the 
Director.  Your request must include: 

 
i. A full explanation of the cause for any such delay and the specific aspects of 

the Plan affected by the delay; 
 

ii. A full discussion of actions being taken or contemplated to minimize or 
mitigate such delay; and 

 
iii. A proposed schedule for the implementation of any corrective actions being 

taken or contemplated, including interim dates for completion of tests or 
studies, installation and operation of any necessary equipment, or other 
preventive measures. In addition, you may present additional oral or written 
statements in support of your extension request. 

 
3) The submission of a written extension request under paragraph (g)(2) of this 

section does not relieve you of your obligation to comply with the requirements 
of these regulations.  The Director may request a copy of your Plan to evaluate 
the extension request.  When the Director authorizes an extension of time for 
particular equipment or other specific aspects of the Plan, such extension does 
not affect your obligation to comply with the requirements related to other 
equipment or other specific aspects of the Plan for which the Director has not 
expressly authorized an extension. 

 
(h) Qualified Facilities.  The owner or operator of a qualified facility as defined in this 

subsection may self-certify his or her facility=s Plan, as provided in Section 112.6.  A 
qualified facility is one that meets the following Tier I or Tier II qualified facility 
criteria: 
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1) A Tier I qualified facility meets the qualification criteria in paragraph (h)(2) of 
this section and has no individual aboveground oil storage container with a 
capacity greater than 5,000 gallons.  

 
2) A Tier II qualified facility is one that has had no single discharge as described in 

subsection 112.1(c)(2) exceeding 1,000 gallons or no two discharges as 
described in subsection 112.1(c)(2) each exceeding 42 gallons within any 
twelve-month period in the three years prior to the SPCC Plan self-certification 
date, or since becoming subject to these regulations if the facility has been in 
operation for less than three years (other than discharges as described in 
subsection 112.1(c)(2) that are the result of natural disasters, acts of wars, or 
terrorism), and has an aggregate aboveground oil storage capacity of 10,000 
gallons or less. 

 
' 112.4   Amendment of Spill Prevention, Control, and Countermeasure Plan by Director. 
 

If you are the owner or operator of a facility subject to these regulations, you must: 
  
a) Notwithstanding compliance with Section 112.3, whenever your facility has 

discharged more than 1,000 gallons of oil in a single discharge as described in 
subsection 112.1(c)(2), or discharged more than 42 gallons of oil in each of two 
discharges as described in subsection 112.1(c)(2) within a twelve-month period, submit 
the following information to the Director within 60 days from the time the facility 
becomes subject to this section: 
 

1) Name of the facility; 
 

2) Your name, position, and contact information; 
 

3) Location of the facility; 
 

4) Maximum storage or handling capacity of the facility and normal daily 
throughput; 

 
5) Corrective action and countermeasures you have taken, including a description 

of equipment repairs and replacements; 
 

6) An adequate description of the facility, including maps, flow diagrams, and 
topographical maps, as necessary; 

 
7) The cause of such discharge as described in subsection 112.1(c)(2), including a 

failure analysis of the system or subsystem in which the failure occurred;  
 

8) Additional preventive measures you have taken or are contemplating to 
minimize the possibility of recurrence; and 
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9) Such other information as the Director may reasonably require pertinent to the 

Plan or discharge. 
 

b) Amend your Plan if, after review by the Director of the information you submit under 
subsection (a) of this section, or after on-site review of your Plan, the Director requires 
that you do so.  The Director may require you to amend your Plan if he finds that it 
does not meet the requirements of these regulations or that amendment is necessary to 
prevent and contain discharges from your facility.  If the Director requires you to 
amend your Plan, the procedures in subsections (c) and (d) immediately below shall 
apply. 

 
c) The Director may propose in writing by certified mail or by personal delivery that you 

amend your SPCC Plan.  If the owner or operator is a corporation, the Director will 
also notify by mail the registered agent of such corporation, if any and if known.  The 
Director will specify the terms of such proposed amendment.  Within 30 days from 
receipt of such notice, you may submit written information, views, and arguments on 
the proposed amendment.  After considering all relevant material presented, the 
Director will either notify you of any amendment required or rescind the notice.  You 
must amend your Plan as required within 30 days after such notice, unless the Director, 
for good cause, specifies another effective date.  You must implement the amended 
Plan as soon as possible, but not later than six months after you amend your Plan, 
unless the Director specifies another date. 

 
d) If you appeal a decision made by the Director requiring an amendment to an SPCC 

Plan, send the appeal to the Director in writing within 30 days of receipt of the notice 
from the Director requiring the amendment under subsection (c) of this section. The 
appeal must contain a clear and concise statement of the issues and points of fact in the 
case.  It may also contain additional information from you or from any other person.  
The Director will designate a Hearing Official.  The  Hearing Official may request 
additional information from you or from any other person. The Hearing Official will 
schedule a hearing and issue a decision according to Subpart 3 of the Uniform 
Regulations. 

 
' 112.5   Amendment of Spill Prevention, Control, and Countermeasure Plan by Owners 

or Operators. 
 

If you are the owner or operator of a facility subject to these regulations, you must: 
 

a) Amend the SPCC Plan for your facility in accordance with the general requirements in 
Section 112.7, and with any specific section of these regulations applicable to your 
facility, when there is a change in the facility design, construction, operation, or 
maintenance that materially affects the likelihood of a discharge as described in 
subsection 112.1(c)(2).  Examples of changes that may require amendment of the Plan 
include, but are not limited to: commissioning or decommissioning of containers; 
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replacement, reconstruction, or movement of containers; reconstruction, replacement, 
or installation of piping systems; construction or demolition that might alter secondary 
containment structures; changes of product or service; or revision of standard operation 
or maintenance procedures.  An amendment made under this section must be prepared 
within six months of the change and implemented as soon as possible, but not later than 
six months following preparation of the amendment.  

 
b) Notwithstanding compliance with subsections (a) and (c) of this section, complete a 

review and evaluation of the SPCC Plan at least once every five years from the date 
your facility becomes subject to these regulations or, if your facility was in operation 
on or before the effective date of these regulations, five years from the date your last 
review was required under these regulations.  As a result of this review and evaluation, 
you must amend your SPCC Plan within six months of the review to include more 
effective prevention and control technology if the technology has been field-proven at 
the time of the review and will significantly reduce the likelihood of a discharge as 
described in subsection 112.1(c)(2) from the facility.  You must implement any 
amendment as soon as possible, but not later than six months following preparation of 
any amendment. You must document your completion of the review and evaluation, 
and must sign a statement as to whether you will amend the Plan, either at the 
beginning or end of the Plan or in a log or an appendix to the Plan.  The following 
words will suffice: AI have completed review and evaluation of the SPCC Plan for 
(name of facility) on (date), and will (will not) amend the Plan as a result.@ 

 
c) Except as provided in Section 112.6, have a professional engineer certify any technical 

amendment to your Plan in accordance with subsection 112.3(e). 
 
' 112.6 Qualified Facilities Plan Requirements.  
 

Qualified facilities meeting the Tier I applicability criteria in paragraph 112.3(h)(1) are 
subject to the requirements in subsection (a) of this section.  Qualified facilities meeting the Tier 
II applicability criteria in paragraph 112.3(h)(2) are subject to the requirements in subsection (b) of 
this section.  
 

1) Tier I Qualified Facilities.  
 

1) Preparation and Self-Certification of the Plan. If you are an owner or operator 
of a facility that meets the Tier I qualified facility criteria in paragraph 
112.3(h)(1), you must either: comply with the requirements of paragraph 
(a)(3) of this section; or prepare and implement a Plan meeting requirements of 
subsection (b) of this section; or prepare and implement a Plan meeting the 
general Plan requirements in Section 112.7 and other applicable requirements, 
including having the Plan certified by a Professional Engineer as required 
under subsection 112.3(e). If you do not follow the template provided in 40 
C.F.R. Part 112, Appendix G, as amended, you must prepare an equivalent 
Plan that meets all of the applicable requirements listed in these regulations, 
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and you must supplement it with a section cross-referencing the location of 
requirements listed in this part and the equivalent requirements in the other 
prevention plan.  To complete the template in Appendix G, you must certify 
that: 

 
i. You are familiar with the applicable requirements of these 

regulations; 
 

ii. You have visited and examined the facility; 
 

iii. You prepared the Plan in accordance with accepted and sound 
industry practices and standards; 

 
iv. You have established procedures for required inspections and 

testing in accordance with industry inspection and testing standards 
or recommended practices; 

 
v. You will fully implement the Plan; 

 
vi. The facility meets the qualification criteria in paragraph 

112.3(h)(1); 
 

vii. The Plan does not deviate from any requirement of these regulations 
as otherwise allowed by paragraphs 112.7(a)(2) and 112.7(d) or 
include measures pursuant to paragraph 112.9(c)(6) for produced 
water containers and any associated piping; and 

 
viii. The Plan and individual(s) responsible for implementing this Plan 

have the approval of management, and the facility owner or operator 
has committed the necessary resources to fully implement this Plan. 

 
2) Technical Amendments. You must certify any technical amendments to your 

Plan in accordance with paragraph (a)(1) of this section when there is a change 
in the facility design, construction, operation, or maintenance that affects its 
potential for a discharge as described in subsection 112.1(c)(2). If the facility 
change results in the facility no longer meeting the Tier I qualifying criteria in 
paragraph 112.3(h)(1) because an individual oil storage container capacity 
exceeds 5,000 gallons or the facility capacity exceeds 10,000 gallons in 
aggregate aboveground storage capacity, within six months following 
preparation of the amendment, you must either: 

 
i. Prepare and implement a Plan in accordance with subsection 112.6(b) if 

you meet the Tier II qualified facility criteria in paragraph 112.3(h)(2); or 
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ii. Prepare and implement a Plan in accordance with the general Plan 
requirements in Section 112.7, and applicable requirements in Parts B and 
C, including having the Plan certified by a professional engineer as 
required under subsection 112.3(e). 

 
3) Plan Template and Applicable Requirements. Prepare and implement an 

SPCC Plan that meets the following requirements under Section 112.7 and in 
Parts B and C of these regulations: introductory paragraph of Section 112.7 
and subsections, paragraphs, and subparagraphs 112.7(a)(3)(i), 
112.7(a)(3)(iv), 112.7(a)(3)(vi), 112.7(a)(4), 112.7(a)(5), 112.7(c), 112.7(e), 
112.7(f), 112.7(g), 112.7(k), 112.8(b)(1), 112.8(b)(2), 112.8(c)(1), 
112.8(c)(3), 112.8(c)(4), 112.8(c)(5), 112.8(c)(6), 112.8(c)(10), 112.8(d)(4), 
112.9(b), 112.9(c)(1), 112.9(c)(2),112.9(c)(3), 112.9(c)(4), 112.9(c)(5), 
112.9(d)(1), 112.9(d)(3), 112.9(d)(4), 112.10(b), 112.10(c), 112.10(d), and 
112.12(c)(6).  The template in Appendix G to 40 C.F.R. Part 112, as 
amended, meets the requirements of these regulations and, when completed 
and signed by the owner or operator, may be used as the SPCC Plan. 
Additionally, you must meet the following requirements: 

 
i. Failure analysis, in lieu of the requirements in subsection 112.7(b). Where 

experience indicates a reasonable potential for equipment failure (such as 
loading or unloading equipment, tank overflow, rupture, or leakage, or 
any other equipment known to be a source of a discharge), include in your 
Plan a prediction of the direction and total quantity of oil which could be 
discharged from the facility as a result of each type of major equipment 
failure. 

 
ii. Bulk storage container secondary containment, in lieu of the requirements 

in paragraphs 112.8(c)(2) and (c)(11). Construct all bulk storage container 
installations (except mobile refuelers and other non-transportation-related 
tank trucks), including mobile or portable oil storage containers, so that 
you provide a secondary means of containment for the entire capacity of 
the largest single container plus additional capacity to contain 
precipitation. Dikes, containment curbs, and pits are commonly employed 
for this purpose. You may also use an alternative system consisting of a 
drainage trench enclosure that must be arranged so that any discharge will 
terminate and be safely confined in a catchment basin or holding pond. 
Position or locate mobile or portable oil storage containers to prevent a 
discharge as described in subsection 112.1(c)(2).  

 
iii. Overfill prevention, in lieu of the requirements in paragraph 112.8(c)(8). 

Ensure that each container is provided with a system or documented 
procedure to prevent overfills of the container, describe the system or 
procedure in the SPCC Plan and regularly test to ensure proper operation 
or efficacy. 
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2) Tier II Qualified Facilities. 

 
1) Preparation and Self-Certification of Plan. If you are the owner or operator of a 

facility that meets the Tier II qualified facility criteria in paragraph 
112.3(h)(2), you may choose to self-certify your Plan. You must certify in the 
Plan that: 

 
i. You are familiar with the requirements of this part; 

 
ii. You have visited and examined the facility; 

 
iii. The Plan has been prepared in accordance with accepted and sound 

industry practices and standards, and with the requirements of this part; 
 

iv. Procedures for required inspections and testing have been established; 
 

v. You will fully implement the Plan; 
 

vi. The facility meets the qualification criteria set forth under paragraph 
112.3(h)(2); 

 
vii. The Plan does not deviate from any requirement of these regulations as 

otherwise allowed by paragraphs 112.7(a)(2) and 112.7(d), or include 
measures pursuant to paragraph 112.9(c)(6) for produced water containers 
and any associated piping, except as provided in paragraph (b)(3) of this 
section; and  

 
viii. The Plan and individual(s) responsible for implementing the Plan have the 

full approval of management and the facility owner or operator has 
committed the necessary resources to fully implement the Plan. 

 
2) Technical Amendments. If you self-certify your Plan pursuant to paragraph 

(b)(1) of this section, you must certify any technical amendments to your Plan 
in accordance with paragraph (b)(1) of this section when there is a change in 
the facility design, construction, operation, or maintenance that affects its 
potential for a discharge as described in subsection 112.1(c)(2), except: 

 
i. If a professional engineer certified a portion of your Plan in accordance 

with paragraph (b)(4) of this section, and the technical amendment 
affects this portion of the Plan, you must have the amended provisions of 
your Plan certified by a professional engineer in accordance with 
subparagraph (b)(4)(ii) of this section. 
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ii. If the change is such that the facility no longer meets the Tier II 
qualifying criteria in paragraph 112.3(h)(2) because it exceeds 10,000 
gallons in aggregate aboveground storage capacity you must, within six 
months following the change, prepare and implement a Plan in 
accordance with the general Plan requirements in Section 112.7 and the 
applicable requirements in Parts B and C of these regulations, and also 
have the Plan certified by a professional engineer as required under 
subsection 112.3(e). 

 
3) Applicable Requirements.  Except as provided in this paragraph, your 

self-certified SPCC Plan must comply with Section 112.7 and the applicable 
requirements in Parts B and C of these regulations: 

 
i. Environmental Equivalence. Your Plan may not include alternate 

methods  which provide environmental equivalence pursuant to 
paragraph 112.7(a)(2), unless each alternate method has been reviewed 
and certified in writing by a professional engineer, as provided in 
paragraph (b)(4) of this section. 

 
ii. Impracticability. Your Plan may not include any determinations that 

secondary containment is impracticable and provisions in lieu of 
secondary containment pursuant to subsection 112.7(d), unless each such 
determination and alternate measure has been reviewed and certified in 
writing by a professional engineer, as provided in paragraph (b)(4) of 
this section. 

 
iii. Produced Water Containers. Your Plan may not include any alternative 

procedures for skimming produced water containers in lieu of sized 
secondary containment pursuant to paragraph 112.9(c)(6), unless they 
have been reviewed and certified in writing by a professional engineer, 
as provided in paragraph (b)(4) of this section. 

 
4) Professional Engineer Certification of Portions of a Qualified Facility=s 

Self-Certified Plan. 
 

i. As described in paragraph (b)(3) of this section, the facility owner or 
operator may not self-certify alternative measures allowed under 
paragraph 112.7(a)(2) or (d) that are included in the facility=s Plan. Such 
measures must be reviewed and certified, in writing, by a licensed 
professional engineer. For each alternative measure allowed under 
paragraph 112.7(a)(2), the Plan must be accompanied by a written 
statement by a professional engineer that states the reason for 
nonconformance and describes the alternative method and how it 
provides equivalent environmental protection in accordance with 
paragraph 112.7(a)(2). For each determination of impracticability of 
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secondary containment pursuant to subsection 112.7(d), the Plan must 
clearly explain why secondary containment measures are not practicable 
at this facility and provide the alternative measures required in 
subsection 112.7(d) in lieu of secondary containment. By certifying each 
measure allowed under paragraphs 112.7(a)(2) and (d), the professional 
engineer attests: 

 
A. That s/he is familiar with the requirements of this part; 

 
B. That s/he or his or her agent has visited and examined the facility; 

and 
 

C. That the alternative method of environmental equivalence in 
accordance with paragraph 112.7(a)(2) or the determination of 
impracticability and alternative measures in accordance with 
subsection 112.7(d) is consistent with good engineering practice, 
including consideration of applicable industry standards, and with 
the requirements of these regulations. 

 
ii. As described in paragraph (b)(3) of this section, the facility owner or 

operator may not self-certify measures as described in paragraph 
112.9(c)(6) for produced water containers and any associated piping.  
Such measures must be reviewed and certified, in writing, by a licensed 
professional engineer, in accordance with subparagraph 112.3(e)(1)(vi). 

 
iii. The review and certification by the professional engineer under this 

paragraph is limited to the alternative method which achieves equivalent 
environmental protection pursuant to paragraph 112.7(a)(2); the 
impracticability determination and measures in lieu of secondary 
containment pursuant to subsection 112.7(d); or the measures for 
produced water containers and any associated piping and appurtenances 
downstream from the container pursuant to paragraph 112.9(c)(6). 

 
' 112.7 General Requirements for Spill Prevention, Control, and Countermeasure 

Plans. 
 

If you are the owner or operator of a facility subject to these regulations you must prepare a 
Plan in accordance with good engineering practices.  The Plan must have the full approval of 
management at a level of authority to commit the necessary resources to implement the Plan in its 
entirety.  You must prepare the Plan in writing.  If you do not follow the sequence specified in 
this section, you must prepare an equivalent Plan acceptable to the Director that meets all of the 
applicable requirements listed in these regulations, and you must cross-reference the requirements 
as listed in these regulations.  If the Plan calls for additional facilities or procedures, methods, or 
equipment not yet fully operational, you must discuss these items in separate paragraphs, and 
clearly explain the details of installation and operational start-up.   
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As detailed elsewhere in this section, you must also: 

 
a) 1) Include a discussion of your facility’s conformance with the requirements 

listed in these regulations. 
 

2) Comply with all applicable requirements listed in these regulations.  Except 
as provided in Section 112.6, your Plan may deviate from the requirements in 
subsections or paragraphs (g), (h)(2) and (3), and (i) of this section and the 
requirements in Parts B and C of these regulations, except the secondary 
containment requirements in subsections (c) and (h)(1) of this section, and  
paragraphs and subsections 112.8(c)(2), 112.8(c)(11), 112.9(c)(2), 
112.9(d)(3), and 112.10(c), where applicable to a specific facility, if you 
provide equivalent environmental protection by some other means of spill 
prevention, control, or countermeasure and describe in detail in your Plan the 
alternate methods and how you will achieve equivalent environmental 
protection.  If the Director determines that the measures described in your 
Plan do not provide equivalent environmental protection, the Director may 
require that you amend your Plan pursuant to the procedures in subsections 
112.4(c) and (d). 

 
3) Describe in your Plan the physical layout of the facility and include a facility 

diagram, which must mark the location and contents of each fixed oil storage 
container and the storage area where mobile or portable containers are located.  
The facility diagram must identify the location of and mark as Aexempt@ 
completely buried tanks that are otherwise exempted from the requirements of 
these regulations under paragraph 112.1(e)(3).  The facility diagram must 
also include all transfer stations and connecting pipes, including intra-facility 
gathering lines that are otherwise exempted from the requirements of this part 
under paragraph 112.1(e)(10).  You must also address in your Plan: 

 
i. The type of oil in each fixed container and its storage capacity.  For 

mobile or portable containers, either provide the type of oil and storage 
capacity for each container or provide an estimate of the potential 
number of mobile or portable containers, the types of oil, and anticipated 
storage capacities; 

 
ii. Discharge prevention measures including procedures for the routine 

handling of products (loading, unloading, facility transfers, etc.); 
 

iii. Discharge or drainage controls such as secondary containment around 
containers and other structures, and equipment and procedures for the 
control of a discharge; 
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iv. Countermeasures for discharge discovery, response, and cleanup (both 
the facility=s capability and those that might be required of a contractor); 

 
v. Methods of disposal of recovered materials in accordance with 

applicable legal requirements; and 
 

vi. Contact list with phone numbers for the facility response coordinator, 
National Response Center, cleanup contractors with whom you have an 
agreement for response, and all appropriate federal, tribal, state, and 
local agencies who must be contacted in case of a discharge as described 
in subsection 112.1(c)(2).   

 
4) Unless you have submitted a response plan under Section 112.20, provide 

information and procedures in your Plan to enable a person reporting a 
discharge as described in subsection 112.1(c)(2) to relay the exact address or 
location and phone number of the facility; the date and time of the discharge; 
the type of material discharged; estimates of the total quantity discharged; 
estimates of the quantity discharged; the source of the discharge; a description 
of all affected media; the cause of the discharge; any damages or injuries caused 
by the discharge; actions being taken to stop, remove, or mitigate the effects of 
the discharge; whether an evacuation may be needed; and the individuals and/or 
organizations who have also been contacted. 

 
5) Unless you have submitted a response plan under Section 112.20, organize 

those portions of the Plan describing procedures you will use when a discharge 
occurs in a way that will make them readily usable in an emergency, and 
include appropriate supporting material as appendices. 

 
b) Where experience indicates a likelihood of equipment failure (such as loading or 

unloading equipment, tank overflow, rupture, or leakage, or any other equipment 
known to be a source of a discharge), include in your Plan a prediction of the 
direction, rate of flow, and total quantity of oil which could be discharged from the 
facility as a result of each type of major equipment failure. 

 
c) Provide appropriate containment and/or diversionary structures or equipment to 

prevent a discharge as described in subsection 112.1(c)(2), except as provided in 
subsection (k) of this section for qualified oil-filled operational equipment, and 
except as provided in paragraph 112.9(d)(3) for flowlines and intra-facility 
gathering lines at an oil production facility.  The entire containment system, 
including walls and floor, must be capable of containing oil and must be 
constructed so that any discharge from a primary containment system, such as a 
tank, will not escape the containment system before cleanup occurs.  In 
determining the method, design, and capacity for secondary containment, you need 
only to address the typical failure mode, and the most likely quantity of oil that 
would be discharged.  Secondary containment may be either active or passive in 
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design.  At a minimum, you must use one of the following prevention systems or 
its equivalent: 

 
1) Dikes, berms, or retaining walls sufficiently impervious to contain oil; 

 
2) Curbing or drip pans; 

 
3) Sumps and collection systems; 

 
4) Culverting, gutters, or other drainage systems; 

 
5) Weirs, booms, or other barriers; 

 
6) Spill diversion ponds; 

 
7) Retention ponds; or 

 
8) Sorbent materials. 

 
d) Provided your Plan is certified by a licensed professional engineer under 

subsection 112.3(e), or in the case of a qualified facility that meets the criteria in 
subsection 112.3(h), the relevant sections of your Plan are certified by a licensed 
professional engineer under subsection 112.6(b)(4), if you determine that it is not 
practicable to install any of the structures or pieces of equipment listed in 
subsection (c) and paragraph (h)(1) of this section and in subsections or 
paragraphs 112.8(c)(2) and (11) (including as applicable to non-production 
facilities pursuant to Section 112.12), 112.9(c)(2), and 112.10(c) to prevent a 
discharge as described in subsection 112.1(c)(2) from any facility, you must 
clearly explain in your Plan why such measures are not practicable.  For bulk 
storage containers, you must conduct both integrity testing of the containers and 
integrity and leak testing of the valves and piping at least every five years or more 
often if so instructed by the Director.  Unless you have submitted a response plan 
under Section 112.20, you must provide in your Plan the following: 

 
1) An oil spill contingency plan following the provisions of 40 C.F.R. Part 109, 

as amended. 
 
2) A written commitment of manpower, equipment, and materials required to 

expeditiously control and remove any quantity of oil discharged that may be 
harmful. 

 
e) Inspections, Tests, and Records. Conduct the inspections and tests required by 

these regulations in accordance with written procedures that you or the certifying 
engineer develop for the facility.  You must keep these written procedures and a 
record of the inspections and tests, signed by the appropriate supervisor or 
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inspector, together with your copy of the SPCC Plan for a period of three years.  
Records of inspections and tests kept under usual and customary business 
practices will suffice for purposes of this subsection. 

 
f) Personnel, Training, and Discharge Prevention Procedures.  

 
1) At a minimum, train your oil-handling personnel in the operation and 

maintenance of equipment to prevent discharges; discharge procedure 
protocols; applicable pollution control laws, rules, and regulations; general 
facility operations; and the contents of the SPCC Plan for the facility. 

 
2) Designate a person at each applicable facility who is accountable for discharge 

prevention and who reports to facility management. 
 

3) Schedule and conduct discharge prevention briefings for your oil-handling 
personnel at least once a year to assure adequate understanding of the SPCC 
Plan for that facility.  Such briefings must highlight and describe known 
discharges as described in subsection 112.1(c)(2) or failures, malfunctioning 
components, and any recently developed precautionary measures. 

 
4) You must keep written records of the training and briefings carried out under 

this subsection together with your copy of the SPCC Plan for a period of three 
years.  Documentation should include a signed list of participants, the date of 
briefing or training, and the topics covered.  Records kept under usual and 
customary business practices will suffice for purposes of this subsection. 

 
g) Security (Excluding Oil Production Facilities).  

 
Describe in your Plan how you secure and control access to the oil handling, 
processing and storage areas; secure master flow and drain valves; prevent 
unauthorized access to starter controls on oil pumps; secure out-of-service and 
loading/unloading connections of oil pipelines; and address the appropriateness 
of security lighting to both prevent acts of vandalism and assist in the discovery 
of oil discharges.  

 
h) Facility Tank Car and Tank Truck Loading/Unloading Rack.  

 
1) Where loading/unloading area drainage does not flow into a catchment basin 

or treatment facility designed to handle discharges, use a quick drainage 
system for tank car or tank truck loading/unloading racks.  You must design 
any containment system to hold at least the maximum capacity of any single 
compartment of a tank car or tank truck loaded or unloaded at the facility. 

 
2) Provide an interlocked warning light or physical barrier system, warning 

signs, wheel chocks, or vehicle brake interlock system in the area adjacent to 
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a loading/unloading rack, to prevent vehicles from departing before complete 
disconnection of flexible or fixed oil transfer lines. 

 
3) Prior to the filling and departure of any tank car or tank truck, closely inspect 

for discharges in the lowermost drain and all outlets of such vehicles, and 
ensure that they are tightened, adjusted, or replaced to prevent liquid 
discharge while in transit. 

 
i) If a field-constructed aboveground storage tank undergoes a repair, alteration, 

reconstruction, or a change in service that might affect the risk of a discharge or 
failure due to brittle fracture or other catastrophe, or has discharged oil or has 
failed due to brittle fracture failure or other catastrophe, evaluate the container 
using industry standards for risk of discharge or failure due to brittle fracture or 
other catastrophe, and as necessary, take appropriate action. 

 
j) In addition to the minimal prevention standards listed under this section, include 

in your Plan a complete discussion of conformance with the specific discharge 
prevention and containment procedures listed in these regulations. 

 
k) Qualified Oil-filled Operational Equipment.   The owner or operator of a 

facility with oil-filled operational equipment that meets the qualification criteria 
in paragraph (k)(1) of this subsection may choose to implement for this qualified 
oil-filled operational equipment the alternate requirements as described in 
paragraph (k)(2) of this subsection in lieu of general secondary containment 
required in paragraph (c) of this section. 

 
1) Qualification Criteria – Reportable Discharge History: The facility has had 

no single discharge as described in subsection 112.1(c)(2) from any 
oil-filled operational equipment exceeding 1,000 gallons or no two 
discharges as described in subsection 112.1(c)(2) from any oil-filled 
operational equipment each exceeding 42 gallons within any twelve-month 
period in the three years prior to the SPCC Plan certification date, or since 
becoming subject to this part if the facility has been in operation for less 
than three years (other than oil discharges as described in Section 
112.1(c)(2) that are the result of natural disasters, acts of war or terrorism). 

 
2) Alternative Requirements to General Secondary Containment. If secondary 

containment is not provided for qualified oil-filled operational equipment 
pursuant to subsection (c) of this section, the owner or operator of a facility 
with qualified oil-filled operational equipment must: 

  
i. Establish and document the facility procedures for inspections or a 

monitoring program to detect equipment failure and/or a discharge; 
and 
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ii. Unless you have submitted a response plan under Section 112.20, 
provide in your Plan the following: 

  
A) An oil spill contingency plan following the provisions of 40 C.F.R. 

Part 109, as amended. 
 
B) A written commitment of manpower, equipment, and materials 

required to expeditiously control and remove any quantity of oil 
discharged that may be harmful. 

 
Part B  -  Requirements for Petroleum and Non-Petroleum Oils, Except Animal Fats, Oils, 

and Greases, and Vegetable Oils 
 
' 112.8   Spill Prevention, Control, and Countermeasure Plan Requirements for Non- 

Production Facilities. 
 

If you are the owner or operator of a non-production facility, you must: 
 

a) Meet the general requirements for the Plan listed under Section 112.7 and the specific 
discharge prevention and containment procedures listed in this section. 

 
b) Facility Drainage.  

 
1) Restrain drainage from diked storage areas by valves to prevent a discharge into the 

drainage system or facility effluent treatment system, except where facility systems 
are designed to control such discharge.  You may empty diked areas by pumps or 
ejectors; however, you must manually activate these pumps or ejectors and must 
inspect the condition of the accumulation before starting, to ensure no oil will be 
discharged. 

 
2) Use valves of manual, open-and-closed design for the drainage of diked areas. You 

may not use flapper-type drain valves to drain diked areas.  If your facility 
drainage drains directly into a watercourse and not into an on-site wastewater 
treatment plant, you must inspect and may drain only uncontaminated retained 
stormwater, as provided in subparagraphs (c)(3)(ii), (iii), and (iv) of this section. 

 
3) Design facility drainage systems from undiked areas with a potential for a 

discharge (such as where piping is located outside containment walls or where tank 
truck discharges may occur outside the loading area) to flow into ponds, lagoons, or 
catchment basins designed to retain oil or return it to the facility.  You must not 
locate catchment basins in areas subject to periodic flooding. 

 
4) If facility drainage is not engineered as in paragraph (b)(3) of this section, equip the 

final discharge of all ditches inside the facility with a diversion system that would, 
in the event of an uncontrolled discharge, retain oil in the facility. 
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5) Where drainage waters are treated in more than one treatment unit, such treatment 
is continuous, and pump transfer is needed, provide two Alift@ pumps and 
permanently install at least one of the pumps.  Whatever techniques you use, you 
must engineer facility drainage systems to prevent a discharge as described in 
subsection 112.1(c)(2) in case there is an equipment failure or human error at the 
facility. 

 
c) Bulk Storage Containers.  

 
1) Not use a container for storing oil unless its material and construction are 

compatible with the substance stored and the conditions of storage such as pressure 
and temperature. 

 
2) Construct all bulk storage tank installations (except mobile refuelers and other 

non-transportation-related tank trucks) so that you provide a secondary means of 
containment for the entire capacity of the largest single container and sufficient 
freeboard to contain precipitation.  You must ensure that diked areas are 
sufficiently impervious to contain discharged oil.  Dikes, containment curbs, and 
pits are commonly employed for this purpose.  You may also use an alternative 
system consisting of a drainage trench enclosure that must be arranged so that any 
discharge will terminate and be safely confined in a facility catchment basin or 
holding pond. 

 
3) Not allow drainage of uncontaminated rainwater from the diked area into a storm 

drain or discharge of an effluent into an open watercourse, lake, or pond, thus 
bypassing the facility treatment system unless you: 

 
i. Normally keep the bypass valve sealed closed. 

 
ii. Inspect the retained rainwater to ensure that its presence will not cause a 

discharge as described in subsection 112.1(c)(2). 
 

iii. Open the bypass valve and reseal it following drainage under responsible 
supervision; and 

 
iv. Keep adequate records of such events, for example, any records required 

under permits issued under the NNCWA and implementing regulations. 
 

4) Protect any completely buried metallic storage tank from corrosion by coatings or 
cathodic protection compatible with local soil conditions.  You must leak test such 
completely buried metallic storage tanks at least once every five years, or more 
often if so instructed by the Director.   

 
5) Not use partially buried or bunkered metallic tanks for the storage of oil, unless you 

protect the buried section of the tank from corrosion.  You must protect partially 
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buried and bunkered tanks from corrosion by coatings or cathodic protection 
compatible with local soil conditions. 

 
6) Test or inspect each AST for integrity pursuant to the requirements of Section 

112.11.  You must determine, in accordance with industry standards, the 
appropriate qualifications for personnel performing tests and inspections. 

 
7) Control leakage through defective internal heating coils by monitoring the steam 

return and exhaust lines for contamination from internal heating coils that 
discharge into an open watercourse, or pass the steam return or exhaust lines 
through a settling tank, skimmer, or other separation or retention system. 

 
8) Engineer or update each container installation in accordance with good engineering 

practice to avoid discharges.  You must provide at least one of the following 
devices and must also test any liquid level sensing devices monthly to ensure 
proper operation: 

 
i. High liquid level alarms with an audible or visual signal at a constantly 

attended operation or surveillance station.  In smaller facilities an audible 
air vent may suffice. 

 
ii. High liquid level pump cutoff devices set to stop flow at a predetermined 

container content level. 
 

iii. Direct audible or code signal communication between the container gauger 
and the pumping station. 

 
iv. A fast response system for determining the liquid level of each bulk 

storage container such as digital computers, telepulse, or direct vision 
gauges.  If you use this alternative, a person must be present to monitor 
the gauges and the overall filling of bulk storage containers. 

 
9) Observe effluent treatment facilities frequently enough to detect possible system 

upsets that could cause a discharge as described in subsection 112.1(c)(2). 
 

10) Promptly correct visible discharges which result in a loss of oil from the 
container, including but not limited to seams, gaskets, piping, pumps, valves, 
rivets, and bolts.  You must promptly remove any accumulations of oil in diked 
areas, catchment basins, or holding ponds. 

 
11) Position or locate mobile or portable oil storage containers to prevent a discharge 

as described in subsection 112.1(c)(2).  Except for mobile refuelers and other 
non-transportation-related tank trucks, you must furnish a secondary means of 
containment, such as a dike or catchment basin, sufficient to contain the capacity 
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of the largest single compartment or container with sufficient freeboard to 
contain precipitation. 

 
d) Facility Transfer Operations, Pumping, and Facility Process.  

 
1) Provide buried piping that is installed or replaced on or after the effective date of 

these regulations with a protective wrapping and coating.  You must also 
cathodically protect such buried piping installations or otherwise satisfy the 
corrosion protection standards for piping in 40 C.F.R. Part 280, as amended, and as 
may be required under the NNSTA.  If a section of buried line is exposed for any 
reason, you must carefully inspect it for deterioration.  If you find corrosion 
damage, you must undertake additional examination and corrective action as 
indicated by the magnitude of the damage.  Buried piping installed prior to the 
effective date of these regulations must be protected cathodically or otherwise to 
satisfy the corrosion protection standards for piping in 40 C.F.R. Part 280, as 
amended, and as may be required under the NNSTA. 

 
2) Cap or blank-flange the terminal connection at the transfer point and mark it as to 

origin when piping is not in service or is in standby service for an extended time. 
 

3) Properly design pipe supports to minimize abrasion and corrosion and to allow for 
expansion and contraction. 

 
4) Inspect all aboveground valves, piping, and appurtenances on a monthly basis. 

During the inspection you must assess the general condition of items such as flange 
joints, expansion joints, valve glands and bodies, catch pans, pipeline supports, 
locking valves, and metal surfaces.  You must also conduct integrity and leak 
testing of buried piping at the time of installation, modification, construction, 
relocation, or replacement. 

 
i. Warn all vehicles entering the facility to be sure that no vehicle will 

endanger aboveground piping or other oil transfer operations. 
 

e) All pipelines and associated equipment must be protected and tested according to the 
requirements found in 49 C.F.R. Part 195, as amended. 

 
 
' 112.9 Spill Prevention, Control, and Countermeasure Plan Requirements for Oil 

Production Facilities (Excluding Drilling and Workover Facilities). 
 

If you are the owner or operator of an oil production facility (excluding a drilling or 
workover facility), you must: 
 

a) Meet the general requirements for the Plan listed under Section 112.7, and the specific 
discharge prevention and containment procedures listed under this section. 
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b) Oil Production Facility Drainage.  

 
1) At tank batteries and separation and treating areas where there is a reasonable 

possibility of a discharge as described in subsection 112.1(c)(2), close and seal at 
all times drains of dikes or drains of equivalent measures required under paragraph 
112.7(c), except when draining uncontaminated rainwater.  Prior to drainage, you 
must inspect the diked area and take action as provided in paragraphs 
112.8(c)(3)(ii), (iii), and (iv).  You must remove any accumulated oil on the 
rainwater and return it to storage or dispose of it in accordance with legally 
approved methods. 

 
2) Inspect field drainage systems (such as drainage ditches or road ditches), oil traps, 

sumps, or skimmers monthly for an accumulation of oil that may have resulted 
from any small discharge.  You must promptly remove any accumulations of oil. 

 
3) Not locate sumps for the collection of waste water or oil in natural drainage 

channels.  Not locate unlined evaporation sumps containing harmful waters 
where they may be in contact with freshwater-bearing aquifers.  Evacuate and 
clean all contingency catch basins after any spill. 

 
c) Oil Production Facility Bulk Storage Containers.  

 
1) Not use a container for storing oil unless its material and construction are 

compatible with the substance stored and the conditions of storage, such as 
pressure and temperature. 

 
2) Except as described in paragraph (c)(5) of this section for flow-through process 

vessels and paragraph (c)(6) of this section for produced water containers and any 
associated piping and appurtenances downstream from the container, construct all 
tank battery, separation, and treating facility installations, so that you provide a 
secondary means of containment for the entire capacity of the largest single 
container and sufficient freeboard to contain precipitation. You must safely 
confine drainage from undiked areas in a catchment basin or holding pond. 

 
3) Except as described in paragraph (c)(5) of this section for flow-through process 

vessels and paragraph (c)(6) of this section for produced water containers and any 
associated piping and appurtenances downstream from the container, periodically 
and upon a regular schedule visually inspect each container of oil for deterioration 
and maintenance needs, including the foundation and support of each container 
that is on or above the surface of the ground. 

 
4) Engineer or update new and old tank battery installations in accordance with good 

engineering practice to prevent discharges.  You must provide at least one of the 
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following and must also test any liquid level sensing devices monthly to ensure 
proper operation: 

 
i. Container capacity adequate to ensure that a container will not overfill even 

if a pumper/gauger is delayed in making regularly scheduled rounds. 
 

ii. Overflow equalizing lines between containers so that a full container can 
overflow to an adjacent container. 

 
iii. Vacuum protection adequate to prevent container collapse during a pipeline 

run or other transfer of oil from the container. 
 

iv. High level sensors to generate and transmit an alarm signal to the computer 
where the facility is subject to a computer production control system. 

 
v. High liquid level alarms with an audible or visual signal at a constantly 

attended operation or surveillance station. 
 

vi. High liquid level pump cutoff devices set to stop flow at a predetermined 
container content level. 

 
5) Flow-through process vessels. The owner or operator of a facility with 

flow-through process vessels may choose to implement the alternate requirements 
as described below in lieu of sized secondary containment required in paragraphs 
(c)(2) and (c)(3) of this section.  

 
i. Periodically and on a regular schedule visually inspect and/or test 

flow-through process vessels and associated components (such as dump 
valves) for leaks, corrosion, or other conditions that could lead to a discharge 
as described in subsection 112.1(c)(2).  

 
ii. Take corrective action or make repairs to flow-through process vessels and 

any associated components as indicated by regularly scheduled visual 
inspections, tests, or evidence of an oil discharge.  

 
iii. Promptly remove or initiate actions to stabilize and remediate any 

accumulations of oil discharges associated with flow- through process 
vessels.  

 
iv. If your facility discharges more than 1,000 gallons of oil in a single 

discharge as described in subsection 112.1(c)(2) or discharges more than 42 
gallons of oil in each of two discharges as described in subsection 
112.1(c)(2) within any twelve month period from flow-through process 
vessels (excluding discharges that are the result of natural disasters, acts of 
war, or terrorism) then you must, within six months from the time the facility 
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becomes subject to this paragraph, ensure that all flow-through process 
vessels subject to this subpart comply with paragraphs 112.9(c)(2) and 
(c)(3).  

 
6) Produced water containers.  For each produced water container, comply with 

paragraphs 112.9(c)(1) and (c)(4); and either with paragraphs 112.9(c)(2) and 
(c)(3) or with the provisions of the following paragraphs (c)(6)(i) through (v): 

 
i. Implement, on a regular schedule, a procedure for each produced water 

container that is designed to separate the free-phase oil that accumulates on 
the surface of the produced water.  Include in the Plan a description of the 
procedures, frequency, amount of free-phase oil expected to be maintained 
inside the container, and a professional engineer certification in 
accordance with subparagraph 112.3(e)(1)(vi).  Maintain records of such 
events in accordance with subsection 112.7(e).  Records kept under usual 
and customary business practices will suffice for purposes of this 
paragraph.   

 
ii. On a regular schedule, visually inspect and/or test the produced water 

container and associated piping for leaks, corrosion, or other conditions, 
that could lead to a discharge as described in subsection 112.1(c)(2), in 
accordance with good engineering practice.   

 
iii. Take corrective action or make repairs to the produced water container and 

any associated piping as indicated by regularly scheduled visual 
inspections, tests, or evidence of an oil discharge.  

 
iv. Promptly remove or initiate actions to stabilize and remediate any 

accumulations of oil discharges associated with the produced water 
container. 

 
v. If your facility discharges more than 1,000 gallons of oil in a single 

discharge as described in subsection 112.1(c)(2) or discharges more than 
42 gallons of oil in each of two discharges as described in subsection 
112.1(c)(2) within any twelve-month period from a produced water 
container subject to this part (excluding discharges that are the result of 
natural disasters, acts of war, or terrorism) then you must, within six 
months from the time the facility becomes subject to this paragraph, ensure 
that all produced water containers subject to this part comply with 
paragraphs 112.9(c)(2) and (c)(3).  Per Section 112.2, Aoil@ includes 
Awater produced from oil and gas wells.@  

 
d) Facility Transfer Operations, Oil Production Facility. 
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1) Periodically and upon a regular schedule inspect all aboveground valves and 
piping associated with transfer operations for the general condition of flange 
joints, valve glands and bodies, drip pans, pipe supports, pumping well polish rod 
stuffing boxes, bleeder and gauge valves, and other such items. 

 
2) Inspect saltwater (oil field brine) disposal facilities often, particularly following a 

sudden change in atmospheric temperature, to detect possible system upsets 
capable of causing a discharge. 

 
3) For flowlines and intra-facility gathering lines that are not provided with 

secondary containment in accordance with subsection 112.7(c), unless you have 
submitted a response plan under Section 112.20, provide in your Plan the 
following:  

 
i. An oil spill contingency plan following the provisions of 40 C.F.R. Part 

109, as amended.  
 

ii. A written commitment of manpower, equipment, and materials required 
to expeditiously control and remove any quantity of oil discharged that 
might be harmful.  

 
4) Prepare and implement a written program of flowline/intra-facility gathering 

line maintenance. The maintenance program must address procedures to:  
 

i. Ensure that flowlines and intra-facility gathering lines and associated 
valves and equipment are compatible with the type of production fluids, 
their potential corrosivity, volume, and pressure, and other conditions 
expected in the operational environment.  

 
ii. Visually inspect and/or test flowlines and intra-facility gathering lines and 

associated appurtenances on a periodic and regular schedule for leaks, oil 
discharges, corrosion, or other conditions that could lead to a discharge as 
described in subsection 112.1(c)(2).  For flowlines and intra-facility 
gathering lines that are not provided with secondary containment in 
accordance with subsection 112.7(c), the frequency and type of testing 
must allow for the implementation of a contingency plan as described 
under 40 C.F.R. Part 109, as amended.  

 
iii. Take corrective action or make repairs to any flowlines and intra-facility 

gathering lines and associated appurtenances as indicated by regularly 
scheduled visual inspections, tests, or evidence of a discharge.  

 
iv. Promptly remove or initiate actions to stabilize and remediate any 

accumulations of oil discharges associated with flowlines, intra-facility 
gathering lines, and associated appurtenances.  
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e) Well Closures and Lease Restoration. 
 

1) Provide copies to the Director of reports made to other federal and tribal agencies 
regarding well inventory and other data, such as reserve estimates and well 
closure bonds.   

 
2) Close all test wells and production wells that are out of service.  Prior to the 

plugging and abandonment of the last well or group of wells on a lease, submit a 
plan and schedule for completing lease restoration, which shall begin within three 
months after the plugging and abandonment of the last wells on the lease.  The 
lease restoration plan shall also include the locations of any existing or previously 
removed sumps, tanks, pipelines, and facility settings. 

 
3) In the course of lease restoration, remove all tanks, aboveground pipelines, debris, 

and other facilities and equipment.  Purge all remaining buried pipelines of oil 
and fill them with an inert fluid.  Remove all toxic or hazardous materials in 
accordance with applicable laws and regulations. 

 
f) Produced Water Management Plan.   Include in your SPCC Plan a produced water 

management plan for every production facility.  
 
g) Pipeline Maintenance.   

 
1) Ensure pipelines are designed, constructed, tested, operated, and maintained in 

order to prevent leaks and in accordance with good oil field practice and 
applicable standards, such as those of the American Petroleum Institute or 
American Society for Testing and Materials (i.e., API Rec. Prac. 1110, 6th ed., 
Feb. 2013 and API Spec. 4F, 4th ed., Jan 2013 or the most current versions) and 
49 C.F.R. Part 192, as amended.  Good oil field practice includes, where 
practical, but is not limited to:  

 
i. Using preventive measures such as cathodic protection and corrosion 

inhibitors to minimize external and internal corrosion; 
 

ii. Using equipment such as low-pressure alarms and safety shut-down 
devices to minimize spill volume in the event of a leak; and 

 
iii. Evaluating the possibility of locating above ground any new pipelines or 

parts of a pipeline system that are being relocated or replaced. 
 

Using pipe clamps or screw-in plugs is not considered good oil field practice 
for permanent repair of pipeline leaks. 

 
2) Include in your SPCC Plan a pipeline maintenance program for all gathering and 

flowlines, including monthly inspections, mapping, and documentation. 
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h) Cleanup Requirements.  Include in your SPCC Plan provisions for prompt clean-up 

of any oil spilled on the ground. 
 

' 112.10 Spill Prevention, Control, and Countermeasure Plan Requirements for Oil 
Drilling and Workover Facilities. 

 
If you are the owner or operator of an oil drilling and workover facility, you must: 

 
a) Meet the general requirements listed under Section 112.7, and also meet the specific 

discharge prevention and containment procedures listed under this section. 
 
b) Position or locate mobile drilling or workover equipment so as to prevent a discharge 

as described in subsection 112.1(c)(2). 
 
c) Provide catchment basins or diversion structures to intercept and contain discharges 

of fuel, crude oil, or oily drilling fluids. 
 
d) Install a blowout prevention (BOP) assembly and well control system before drilling 

below any casing string or during workover operations.  The BOP assembly and 
well control system must be capable of controlling any wellhead pressure that may be 
encountered while the BOP assembly and well control system are on the well. 

 
' 112.11 Additional Plan Requirements for Aboveground Storage Tanks. 
 

If you are the owner of an AST, you must:  
 

a) Meet the general requirements listed under Section 112.7, and also meet the specific 
discharge prevention and containment procedures listed under this section. 

 
b) Each month, visually inspect each AST, including the container’s supports and 

foundations, for signs of deterioration, discharges, or accumulation of oil inside 
diked areas.  You must keep comparison records.  Records of inspections and tests 
kept under usual and customary business practices will suffice for purposes of this 
subsection. 

 
c) Test each AST for integrity every five years and whenever you make material repairs.  

The testing must take into account container size and design (such as floating roof, 
skid-mounted, elevated, or partially buried) and should include a testing technique 
such as hydrostatic testing, radiographic testing, ultrasonic testing, acoustic 
emissions testing, or another system of non-destructive shell testing.  You must keep 
comparison records.  Records of inspections and tests kept under usual and 
customary business practices will suffice for purposes of this subsection. 
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d) Empty, clean, and internally inspect each AST every ten years in compliance with 
industry standards, such as those of the American Petroleum Institute, Steel Tank 
Institute/Steel Plate Fabricators Association, or Underwriter’s Laboratories, and in 
accordance with manufacturer specifications.  This process must include removal of 
all sludge and inspection of structural integrity and tank tightness. 

 
e) Drain all liquid and remove all sludge from ASTs that are out of service for more than 

60 days.  Drain and cap all associated piping. 
 
f) Protect from corrosion all ASTs resting on the ground or partially in the ground and 

all piping by cathodic protection compatible with local soil conditions.  All such 
tanks that are newly installed after the effective date of these regulations must have 
an impermeable barrier with a monitoring system under the tank bottom. 

 
Part C - Requirements for Animal Fats, Oils, and Greases, and for Vegetable Oils 
 
' 112.12  Spill Prevention, Control, and Countermeasure Plan Requirements for 

Non-Production Facilities.   
 

The Plan requirements for non-production facilities for animal fats, oils, and greases, and 
vegetable oils shall be the same as the requirements for non-production facilities for petroleum and 
non-petroleum oils as set forth in Section 112.8, except that the following paragraph (c)(6) shall 
apply instead of paragraph 112.8(c)(6): 
 

a) 1) Bulk storage containers – AST inspections  
 

i. Except for containers that meet the criteria provided in paragraph (c)(6)(ii) 
of this section, test or inspect each aboveground storage tank for integrity in 
accordance with the requirements set forth in Section 112.11.  You must 
determine, in accordance with industry standards, the appropriate 
qualifications for personnel performing tests and inspections pursuant to 
Section 112.11.  

 
ii. For bulk storage containers that are subject to 21 C.F.R. Part 110, as 

amended, are elevated, constructed of austenitic stainless steel, have no 
external insulation, and are shop-fabricated, conduct formal visual 
inspection on a regular schedule.  In addition, you must frequently inspect 
the outside of the container for signs of deterioration, discharges, or 
accumulation of oil inside diked areas.  You must determine and document 
in the Plan the appropriate qualifications for personnel performing tests and 
inspections.  Records of inspections and tests kept under usual and 
customary business practices satisfy the recordkeeping requirements of this 
paragraph. 
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' 112.13  Spill Prevention, Control, and Countermeasure Plan Requirements for Oil 
Production Facilities. 

 
The Plan requirements for oil production facilities for animal fats, oils, and greases, and 

vegetable oils shall be the same as the requirements for oil production facilities for petroleum and 
non-petroleum oils as set forth in Section 112.9. 
 
' 112.14 [Reserved.] 
 
' 112.15  [Reserved.]  
 
' 112.16  [Reserved.]  
 
Part D  -  Response Requirements 
 
' 112.20 Facility Response Plans.  
 

a) The owner or operator of any facility that, because of its location, could reasonably 
be expected to cause significant harm to the environment by discharging oil into or on 
the waters of the Navajo Nation or adjoining shorelines, shall prepare and submit a 
facility response plan to the Director.  The owner or operator must find that its 
facility could, because of its location, reasonably be expected to cause significant 
harm to the environment by discharging oil into or on the waters of the Navajo Nation 
or adjoining shorelines if the facility meets any of the following criteria applied in 
accordance with the flowchart provided in Attachment C-I to 40 C.F.R. Part 112, 
Appendix C, as amended: 

 
1) The facility transfers oil over water to or from vessels and has a total oil storage 

capacity greater than or equal to 42,000 gallons; or 
 

2) The facility’s total oil storage capacity is greater than or equal to 1 million gallons, 
and one of the following is true: 

 
i. The facility does not have secondary containment for each aboveground 

storage area sufficiently large to contain the capacity of the largest 
aboveground oil storage tank within each storage area plus sufficient 
freeboard to allow for precipitation; 

 
ii. The facility is located at a distance (as calculated using the appropriate 

formula in 40 C.F.R. Part 112, Appendix C, as amended, or a comparable 
formula) such that a discharge from the facility could cause injury to fish 
and wildlife and sensitive environments. For further description of fish and 
wildlife and sensitive environments, see Appendices I, II, and III of the 
AGuidance for Facility and Vessel Response Plans: Fish and Wildlife and 
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Sensitive Environments@ (see 40 C.F.R. Part 112, Appendix E,  13, as 
amended, for availability) and the applicable Area Contingency Plan 
prepared pursuant to Section 311(j)(4) of the CWA; 

 
iii. The facility is located at a distance (as calculated using the appropriate 

formula in 40 C.F.R. Part 112, Appendix C, as amended, or a comparable 
formula) such that a discharge from the facility would shut down a public 
drinking water intake; or 

 
3) The facility has had a reportable oil discharge in an amount greater than or equal to 

10,000 gallons within the last 5 years. 
 

b) If the owner or operator of a facility determines that the facility could not, because of its 
location, reasonably be expected to cause significant harm to the environment by 
discharging oil into or on the waters of the Navajo Nation or adjoining shorelines, the 
owner or operator shall complete and maintain at the facility the certification form 
provided in 40 C.F.R. Part 112, Appendix C, as amended, and, in the event an 
alternative formula that is comparable to one provided in Appendix C is used to evaluate 
the criterion in paragraph (a)(2)(B) or (a)(2)(C) of this section, the owner or operator 
shall attach documentation to the certification form that demonstrates the reliability and 
analytical soundness of the comparable formula and shall notify the Director in writing 
that an alternative formula was used. 

 
c) In addition, the Director may require the owner or operator of a facility to prepare and 

submit a facility response plan, regardless of whether the criteria in paragraph (a)(1) or 
(2) are met, and shall require the owner or operator of a facility to amend an existing 
facility response plan whenever the Director finds that the facility could, because of its 
location, reasonably be expected to cause significant harm to the environment by 
discharging oil into or on the waters of the Navajo Nation or adjoining shorelines based 
on the following considerations: 

 
1) Type of transfer operation; 

 
2) Age of oil storage tanks;  

 
3) Oil storage capacity; 

 
4) Lack of secondary containment; 

 
5) Proximity to waters of the Navajo Nation or to fish and wildlife and sensitive 

environments and other areas determined by the Director to possess ecological 
value; 

 
6) Proximity to drinking water intakes; 
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7) Spill history and frequency of past discharges; and 

 
8) Other facility-specific, site-specific, or region-specific characteristics and 

environmental factors that the Director determines to be relevant to protecting 
the public health or environment from harm by discharges of oil into or on 
waters of the Navajo Nation or adjoining shorelines. 

 
d) 1) If the Director determines pursuant to subsection (c) that a facility response plan 

or plan amendment is required, the Director will notify the owner or operator of 
the facility in writing of the requirement to submit a response plan or amended 
response plan under this section, and the owner or operator of the facility shall 
submit the response plan to the Director within six months of receipt of such 
written notification. 

 
2) In addition, any person, including a member of the public or any representative 

from a federal, tribal, state, or local agency, who believes that a facility subject 
to this section could, because of its location, reasonably be expected to cause 
significant harm to the environment by discharging oil into or on the waters of 
the Navajo Nation or adjoining shorelines may petition the Director to require a 
facility response plan or plan amendment pursuant to subsection (c) of this 
section.  Such petition shall include a discussion of how the factors in 
subsections (a) or (c) of this section apply to the facility in question.  The 
Director will consider such petitions and respond in an appropriate amount of 
time. 

 
3) Once an owner or operator has submitted a facility response plan or plan 

amendment, the Director will: 
 

i. Promptly review the facility response plan or plan amendment; 
 

ii. Require revisions to any response plan or plan amendment that does not 
meet the requirements of this section; 

 
iii. Approve any response plan or plan amendment that meets the requirements 

of this section; and 
 

iv. Review each response plan periodically thereafter on a schedule established 
by the Director provided that the period between plan reviews does not 
exceed five years. 

 
e) If a facility response plan or plan amendment is required to be prepared and submitted 

under either subsection (a) or subsection (c), the owner or operator of the facility in 
question shall prepare and submit the facility response plan or plan amendment to the 
Director pursuant to the following requirements: 
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1) All facility response plans shall be consistent with the requirements of the 

National Oil and Hazardous Substance Pollution Contingency Plan (40 C.F.R. 
Part 300, as amended) and applicable Area Contingency Plans prepared pursuant 
to CWA  311(j)(4).  The facility response plan should be coordinated with any 
local emergency response plan developed by a local emergency planning 
committee under Section 303 of Title III of the Superfund Amendments and 
Reauthorization Act of 1986 (42 U.S.C. ' 11001 et seq.).  Upon request, the 
owner or operator should provide a copy of the facility response plan to the local 
emergency planning committee, Navajo Nation Emergency Management 
Department, or state emergency response commission. 

 
2) You must annually review relevant portions of the National Oil and Hazardous 

Substances Pollution Contingency Plan and applicable Area Contingency Plan 
and, if necessary, revise the facility response plan to ensure consistency with 
these plans. 

 
3) You must triennially review and update the facility response plan to reflect 

changes at the facility. 
 
4) The response plan shall follow the format of the model facility-specific response 

plan included in 40 C.F.R. Part 112, Appendix F, as amended, unless you have 
prepared an equivalent response plan acceptable to the Director.  A response 
plan that does not follow the specified format in Appendix F shall have an 
emergency response action plan as specified in subparagraph (i) of this paragraph 
and be supplemented with a cross-reference section to identify the location of the 
elements listed in subparagraphs (ii) through (x) of this paragraph.  To meet the 
requirements of these regulations, a response plan shall address the following 
elements, as further described in Appendix F: 

 
i. Emergency response action plan. The response plan shall include an 

emergency response action plan in the format specified in provisions 
(i)(A) through (H) that is maintained in the front of the response plan, or 
as a separate document accompanying the response plan, and that 
includes the following information: 

 
A) The identity and telephone number of a qualified individual having 

full authority, including contracting authority, to implement removal 
actions; 

 
B) The identity of individuals or organizations to be contacted in the 

event of a discharge so that immediate communications between the 
qualified individual identified in subparagraph (i)(A) and the 
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appropriate officials and the persons providing response personnel and 
equipment can be ensured; 

 
C) A description of information to pass to response personnel in the event 

of a reportable discharge, as described in subsection 112.1(i); 
 

D) A description of the facility=s response equipment and its location; 
 

E) A description of response personnel capabilities, including the duties 
of persons at the facility during a response action and their response 
times and qualifications; 

 
F) Plans for evacuation of the facility and a reference to community 

evacuation plans, as appropriate; 
 

G) A description of immediate measures to secure the source of the 
discharge, and to provide adequate containment and drainage of 
discharged oil; and 

 
f) A diagram of the facility. 

 
1) Facility information. The response plan shall identify and discuss the location and 

type of the facility, the identity and tenure of the present owner and operator, and 
the identity of the qualified individual identified in subparagraph (i)(A) of this 
paragraph. 

 
2) Information about emergency response. The response plan shall include: 

 
i. The identity of private personnel and equipment necessary to remove 

to the maximum extent practicable a worst case discharge and other 
discharges of oil described in subparagraph (v) of this paragraph, and 
to mitigate or prevent a significant threat of a worst case discharge 
(to identify response resources to meet the facility response plan 
requirements of this section, owners or operators shall follow 40 
C.F.R. Part 112, Appendix E, as amended, or, where not appropriate, 
shall clearly demonstrate in the response plan why use of Appendix E 
is not appropriate at the facility and make comparable arrangements 
for response resources); 

 
ii. Evidence of contracts or other approved means for ensuring the 

availability of such personnel and equipment; 
 

iii. The identity and the telephone number of individuals or 
organizations to be contacted in the event of a discharge so that 
immediate communications between the qualified individual 
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identified in provision (i)(A) of this paragraph and the appropriate 
officials and  persons providing response personnel and equipment 
can be ensured; 

 
iv. A description of information to pass to response personnel in the 

event of a reportable discharge; 
 
v. A description of response personnel capabilities, including the duties 

of persons at the facility during a response action and their response 
times and qualifications; 

 
vi. A description of the facility=s response equipment, the location of the 

equipment, and equipment testing; 
 
vii. Plans for evacuation of the facility and a reference to community 

evacuation plans, as appropriate; 
 
viii. A diagram of evacuation routes; and 
 
ix. A description of the duties of the qualified individual identified in 

provision (i)(A) of this paragraph, which duties shall include: 
 

A) Activate internal alarms and hazard communication systems to 
notify all facility personnel; 
 

B) Notify all response personnel, as needed; 
 

C) Identify the character, exact source, amount, and extent of the 
release, as well as the other items needed for notification; 
 

D) Notify and provide necessary information to the appropriate 
federal, tribal, state, and local authorities with designated response 
roles, including the National Response Center, State Emergency 
Response Commission, the local emergency planning committee, 
and Navajo Nation Emergency Management Department; 

 
E) Assess the interaction of the discharged substance with water 

and/or other substances stored at the facility and notify response 
personnel at the scene of that assessment; 
 

F) Assess the possible hazards to human health and the environment 
due to the release. This assessment must consider both the direct 
and indirect effects of the release (i.e., the effects of any toxic, 
irritating, or asphyxiating gases that may be generated, or the 
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effects of any hazardous surface water runoffs from water or 
chemical agents used to control fire and heat-induced explosion); 
 

G) Assess and implement prompt removal actions to contain and 
remove the substance released; 
 

H) Coordinate rescue and response actions as previously arranged 
with all response personnel; 
 

I) Use authority to immediately access company funding to initiate 
cleanup activities; and 
 

g) Direct cleanup activities until properly relieved of this responsibility.   
 

1) Hazard evaluation.  The response plan shall discuss the facility=s known or 
reasonably identifiable history of discharges reportable under 40 C.F.R. Part 110, 
as amended, for the entire life of the facility and shall identify areas within the 
facility where discharges could occur and what the potential effects of the 
discharges would be on the affected environment.  To assess the range of areas 
potentially affected, owners or operators shall, where appropriate, consider the 
distance calculated in paragraph (a)(2) of this section to determine whether a 
facility could, because of its location, reasonably be expected to cause significant 
harm to the environment by discharging oil into or on the waters of the Navajo 
Nation or adjoining shorelines. 

 
2) Response planning levels.  The response plan shall include discussion of specific 

planning scenarios for: 
 

i. A worst case discharge, as calculated using the appropriate worksheet in 40 
C.F.R. Part 112, Appendix D, as amended.  In cases where the Director 
determines that the worst case discharge volume calculated by the facility is 
not appropriate, the Director may specify the worst case discharge amount to 
be used for response planning at the facility;  

 
ii. A discharge of 2,100 gallons or less, provided that this amount is less than the 

worst case discharge amount; and 
 

iii. A discharge greater than 2,100 gallons and less than or equal to 36,000 
gallons or 10 percent of the capacity of the largest tank at the facility, 
whichever is less, provided that this amount is less than the worst case 
discharge amount. 

 
3) Discharge detection systems.  The response plan shall describe the procedures 

and equipment used to detect discharges. 
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4) Plan implementation. The response plan shall describe: 
 

i. Response actions to be carried out by facility personnel or contracted 
personnel under the response plan to ensure the safety of the facility and to 
mitigate or prevent discharges described in provision (v) of this 
subparagraph or the significant threat of such discharges; 

 
ii. A description of the equipment to be used for each scenario; 
 

iii. Plans to dispose of contaminated cleanup materials; and 
 

iv. Measures to provide adequate containment and drainage of discharged oil. 
 

v. Self-inspection, drills/exercises, and response training.  The response plan 
shall include: 

 
A) A checklist and record of inspections for tanks, secondary containment, 

and response equipment; 
 

B) A description of the drill/exercise program to be carried out under the 
response plan as described in Section 112.21; 

 
C) A description of the response training program to be carried out under the 

response plan as described in Section 112.21; and 
 

D) Logs of discharge prevention meetings, training sessions, and 
drills/exercises. These logs may be maintained as an appendix to the 
response plan. 

 
vi. Diagrams.  The response plan shall include site plan and drainage plan 

diagrams. 
 

vii. Security systems.  The response plan shall include a description of facility 
security systems. 

 
viii. Response plan cover sheet. The response plan shall include a completed 

response plan cover sheet as provided in 40 C.F.R. Part 112, Appendix F, ' 
2.0, as amended. 

 
A) In the event the owner or operator of a facility does not agree with the 

Director=s determination that the facility could, because of its location, 
reasonably be expected to cause significant harm to the environment by 
discharging oil into or on the waters of the Navajo Nation or adjoining 
shorelines, or that amendments to the facility response plan are necessary 
prior to approval, such as changes to the worst case discharge planning 
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volume, the owner or operator may submit a request for reconsideration to 
the Director and provide additional information and data in writing to 
support the request.  The request and accompanying information must be 
submitted to the Director within 60 days of receipt of notice of the 
Director=s original decision.  The Director will consider the request and 
render a decision as rapidly as practicable. 

 
B) In the event the owner or operator of a facility believes a change in the 

facility=s classification status is warranted because of an unplanned event 
or change in the facility=s characteristics (i.e., significant harm), the owner 
or operator may submit a request for reconsideration to the Director and 
provide additional information and data in writing to support the request. 
The Director will consider the request and render a decision as rapidly as 
practicable. 

 
C) If the Director denies a request for reconsideration under provision 

(xi)(A) or (B) of this subsection, an owner or operator may appeal the 
denial.  The appeal shall be made to the Director and shall be made in 
writing within 60 days of receipt of the denial.  The Director will 
designate a Hearing Official and Hearing Clerk.  The appeal shall 
contain a clear and concise statement of the issues and points of fact in the 
case.  It also may contain additional information from the owner or 
operator, or from any other person.  The Hearing Official may request 
additional information from the owner or operator, or from any other 
person.  The Hearing Official will render a decision as rapidly as 
practicable and will notify the owner or operator of the decision pursuant 
to Subpart 3 of the Uniform Regulations. 

 
ix. Emergency Actions.  Upon receipt of information that a discharge of oil has 

occurred or is likely to occur and may present an imminent and substantial 
endangerment to the health of persons, and that the appropriate authorities 
have not acted to protect the health of such persons, the Director may take 
such actions as s/he deems necessary in order to protect the health of such 
persons, including requiring the immediate closure of a facility.  To the extent 
that the Director determines it to be practicable in light of such imminent 
endangerment, the Director will consult with federal, tribal, state, and local 
authorities in order to confirm the correctness of the information on which 
action proposed to be taken under this section is based and to ascertain the 
action which such authorities are or will be taking.  In addition to any other 
action authorized by law, the Director may issue emergency orders under 
NNCWA ' 902(c), 4 N.N.C.§ 1382(C), and Section 304 of the Uniform 
Regulations. 

 
5) In the event the owner or operator of a facility that is required to prepare and 

submit a response plan uses an alternative formula that is comparable to one 
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provided in 40 C.F.R. Part 112, Appendix C, as amended, to evaluate the criterion 
in paragraphs (a)(1) or (a)(2) of this section, the owner or operator shall attach 
documentation to the response plan cover sheet provided in 40 C.F.R. Part 112, 
Appendix F, as amended, that demonstrates the reliability and analytical 
soundness of the alternative formula. 

 
h) The owner or operator shall submit a facility response plan to the Director pursuant to 

the following schedules: 
 

1) Existing facilities with approved plans.  The owner or operator of a facility in 
operation as of the effective date of these regulations with a facility response 
plan that has been approved pursuant to 40 C.F.R. ' 112.20, as amended, shall 
submit a copy of such plan or revised plan to the Director within one month of 
the effective date of these regulations. 

 
2) Existing facilities that have submitted plans to the Director.  The owner or 

operator of a facility that has submitted a response plan to the Director prior to 
the effective date of these regulations that has not received approval for the 
plan prior to the effective date of these regulations must review the plan to 
determine if it meets the applicable provisions of these regulations. An owner 
or operator need not prepare a new plan if the existing plan meets or exceeds 
the applicable provisions of these regulations, but must submit a copy of the 
existing plan to the Director within one month of the effective date of these 
regulations.  If the plan does not meet or exceed the applicable provisions of 
these regulations, the owner or operator must prepare and submit a new plan to 
the Director within one year of the effective date of these regulations. 

 
3) Existing facilities that have failed to submit plans to the Director.  The owner 

or operator of an existing facility that has not submitted a response plan to the 
Director prior to the effective date of these regulations shall submit a response 
plan, along with a completed version of the response plan cover sheet provided 
in 40 C.F.R. Part 112, Appendix F, as amended, to the Director within one year 
of the effective date of these regulations. 

 
i. New facilities.  

 
A) The owner or operator of a facility that commences operations after the 

effective date of these regulations that is required to prepare and submit 
a response plan based on the criteria in subsection (a) of this section 
shall submit the response plan, along with a completed version of the 
response plan cover sheet provided in 40 C.F.R. Part 112, Appendix F, 
as amended, to the Director prior to the start of operations (adjustments 
to the response plan to reflect changes that occur at the facility during 
the start-up phase of operations must be submitted to the Director after 
an operational trial period of 60 days). 
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B) For a facility required to prepare and submit a response plan under these 

regulations as a result of a planned change in design, construction, 
operation, or maintenance that renders the facility subject to the criteria 
in subsection (a) of this section, the owner or operator shall submit the 
response plan, along with a completed version of the response plan 
cover sheet provided in 40 C.F.R. Part 112, Appendix F, as amended, to 
the Director before the portion of the facility undergoing change 
commences operations (adjustments to the response plan to reflect 
changes that occur at the facility during the start-up phase of operations 
must be submitted to the Director after an operational trial period of 60 
days). 

 
C) For a facility required to prepare and submit a response plan under these 

regulations as a result of an unplanned event or change in facility 
characteristics that renders the facility subject to the criteria in 
subsection (a) of this section, the owner or operator shall submit the 
response plan, along with a completed version of the response plan 
cover sheet provided in 40 C.F.R. Part 112, Appendix F, as amended, to 
the Director within six months of the unplanned event or change. 

 
i) 1)  i. The owner or operator of a facility for which a response plan is required under 

these regulations shall revise and resubmit revised portions of the response 
plan within 60 days of each facility change that materially may affect the 
response to a worst case discharge, including: 

 
ii. A change in the facility=s configuration that materially alters the information 

included in the response plan; 
 

iii. A change in the type of oil handled, stored, or transferred that materially 
alters the required response resources; 

 
iv. A material change in capabilities of the oil spill removal organization(s) that 

provide equipment and personnel to respond to discharges of oil described in 
subparagraph (e)(4)(v) of this section; 

 
v. A material change in the facility=s spill prevention and response equipment or 

emergency response procedures; and 
 

vi. Any other changes that materially affect the implementation of the response 
plan. 

 
2) Except as provided in paragraph (1) of this subsection, amendments to personnel 

and telephone number lists included in the response plan and a change in the oil 
spill removal organization(s) that does not result in a material change in support 



 
 49 

capabilities do not require approval by the Director.  Facility owners or 
operators shall provide a copy of such changes to the Director as the revisions 
occur. 

 
3) The owner or operator of a facility that submits changes to a response plan as 

provided in paragraph (1) or (2) of this subsection shall provide the EPA-issued 
facility identification number (where one has been assigned) with the changes. 

 
4) The Director will review for approval changes to a response plan submitted 

pursuant to paragraph (1) of this subsection for a facility determined pursuant to 
paragraph (a)(1) or (2) of this section to have the potential to cause significant 
harm to the environment. 

 
' 112.21 Facility Response Training and Drills/Exercises. 
 

a) The owner or operator of any facility required to prepare a facility response plan 
under Section 112.20 shall develop and implement a facility response training 
program and a drill/exercise program that satisfy the requirements of this section.  
The owner or operator shall describe the programs in the response plan as 
provided in Section 112.20(e)(4)(viii). 

 
b) The facility owner or operator shall develop a facility response training program to 

train those personnel involved in oil spill response activities.  It is recommended 
that the training program be based on the U.S. Coast Guard=s Training Elements 
for Oil Spill Response, as applicable to facility operations.  An alternative 
program can also be acceptable subject to approval by the Director. 

 
1) The owner or operator shall be responsible for the proper instruction of facility 

personnel in the procedures to respond to discharges of oil and in applicable oil 
spill response laws, rules, and regulations. 

 
2) Training shall be functional in nature according to job tasks for both supervisory 

and non-supervisory operational personnel. 
 

3) Trainers shall develop specific lesson plans on subject areas relevant to facility 
personnel involved in oil spill response and cleanup. 

 
c) The facility owner or operator shall develop a program of facility response 

drills/exercises, including evaluation procedures.  A program that follows the 
National Preparedness for Response Exercise Program (PREP) (see 40 C.F.R. Part 
112, Appendix E, ' 13, as amended, for availability) will be deemed satisfactory 
for purposes of this section.  An alternative program can also be acceptable 
subject to approval by the Director. 

 
Part E - Fees to Support the Spill Prevention, Control and Countermeasure Program 
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' 112.22 Initial and Annual Storage Tank Registration Fees. 
 

a) Each owner or operator of a storage tank that is subject to these regulations shall 
pay an initial registration fee to NNEPA, provided that the owner or operator is 
not already paying a registration fee to NNEPA under other provisions of Navajo 
environmental law, including but not limited to the NNSTA.  The registration 
fee shall be $150 per tank, which fee may be increased by the Director by 
regulation as necessary to finance the costs of program implementation and 
corrective actions.  The fee shall be paid by January 31 of the calendar year 
following the calendar year these regulations become effective, and by each 
January 31 thereafter for each storage tank newly installed in the previous 
calendar year.  For purposes of the registration fee pursuant to this section, each 
compartment in a compartmentalized storage tank shall be considered a separate 
tank. 

 
b) Each owner or operator of a storage tank that is subject to these regulations shall 

pay an annual renewal registration fee to NNEPA, provided that the owner or 
operator is not already paying a registration fee to NNEPA under other provisions 
of Navajo environmental law, including but not limited to the NNSTA.  The 
annual renewal fee shall be $150 per tank, which fee may be increased by the 
Director by regulation as necessary to finance the costs of program 
implementation and corrective actions.  The fee shall be paid by January 31 of 
the calendar year following the calendar year these regulations become effective, 
and by each January 31 thereafter for each storage tank that remains in place and 
has not been removed. For purposes of the annual renewal fee pursuant to this 
section, each compartment in a compartmentalized storage tank shall be 
considered a separate tank. 

 
c) Interest.  If a registration fee is not paid on or before the date prescribed for its 

payment, interest shall be imposed on the unpaid amount from the date the 
payment was due, without regard to any extension of time or stay of payment, to 
the date payment is received.  The rate shall be equal to the Internal Revenue 
Service rate. 

 
' 112.23 Storage Tank Tariff. 

 
a) Liability for Tariff.  The Director shall collect a tariff from either the owner 

who is primarily responsible for submitting payment or the operator on the 
operation of storage tanks subject to these regulations.  The tariff shall be based 
on the quantity of oil, not including produced water, placed in a storage tank in 
any calendar year and shall be collected on an annual basis; provided, however, 
that the supplier of motor vehicle fuel, diesel fuel, and aviation fuel shall be 
responsible and liable for submitting the tariff to NNEPA under the NNSTA, not 
under these regulations, where the owner or operator is not engaged in the bulk 
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distribution of such fuels.  In the event the supplier fails to submit the tariff, the 
owner and operator shall remain jointly and severally liable for said tariff, as 
provided in the NNSTA and at the rates levied under the NNSTA.   

 
b) Amount of Tariff.  The tariff shall be levied at the rate of ten cents per barrel of 

petroleum or one cent per gallon of non-petroleum oil, which tariff may be 
increased by the Director by regulation as necessary to finance the costs of 
program implementation and corrective actions.  

 
c) Presumptions.  For the proper administration of this section, and to prevent the 

evasion of the tariff imposed by these regulations, it shall be presumed until the 
contrary is established by competent proof under rules and procedures adopted by 
the Director that all regulated substances that are motor vehicle fuel, aviation 
fuel, and diesel and which are refined, manufactured, produced, compounded, or 
blended within the Navajo Nation or imported into the Navajo Nation will be 
placed into a storage tank from which the fuel will be dispensed to users who 
consume the fuel and do not further distribute it. 

 
d) Exemptions.  The tariff imposed by this section does not apply to emergency 

generator tanks or to produced water containers. 
 
e) Return and Payment of Tariff; Due Date. 

 
1) The tariff levied under this section on owners and operators is due and 

payable annually on or before March 31 for the preceding calendar year and is 
delinquent if not postmarked on or before that date or if not received by 
NNEPA on or before March 31 for tariff payers electing to file in person. 

 
2) When an owner or operator pays the tariff, s/he shall prepare and file with the 

tariff a return, on a form prescribed by the Director, showing the amount of 
tariff for which s/he is liable for the period covered by the return.  The return 
shall contain either a sworn statement or a certification, under penalty of 
perjury, that the information contained in the return is true, complete, and 
correct according to the best belief and knowledge of the owner or operator 
filing the report.   

 
f) Extensions.  The Director, for good cause, may extend the time for filing any 

return required by these regulations and may grant such reasonable additional 
time within which to make the return as s/he deems proper, if at least 90% of the 
tariff liability is paid when the extension is requested. 

 
g)  Audits.  The Director may require a person who is required to pay the tariff 

under this section to appear, at reasonable times and on reasonable notice, at the 
Director=s office and produce such records and information as are specified in the 
notice to determine compliance with this section.  The Director shall audit the 
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records of a sufficient number of tariff payers to ensure general compliance with 
this section.    

 
h) Interest; Penalty; Lien.  

 
1) If the tariff, or any portion of the tariff, is not paid on or before the date 

prescribed for its payment, interest shall be imposed on any unpaid amount of 
tariff from the date the payment was due, without regard to any extension of 
time or stay of payment, to the date payment is received.  The rate shall be 
equal to the Internal Revenue Service rate. 

 
2) If a tariff payer fails to file a return as required under this section on or before 

the due date as extended by the Director, unless the failure is due to 
reasonable cause and not due to willful neglect, a penalty of 5% of the tariff 
found to be remaining due shall be added to the tariff for each month or 
fraction of a month elapsing between the due date of the return and the date on 
which it is filed.  The total penalty shall not exceed 25% of the tariff 
remaining due.  The penalty so added to the tariff is due and payable on 
notice and demand by the Director. 

 
3) If any tariff, interest, or penalty imposed by this section is not paid when due, 

the unpaid amounts are a lien from the date the amounts became due on all 
real and personal property and rights to property belonging to the tariff payer.  
The lien may be perfected by recording a notice of lien in the county in which 
the property is located, the Navajo Division of Economic Development, the 
Navajo Land Department, and/or the Bureau of Indian Affairs where 
appropriate.  The notice shall specify the nature of the tariff, the amount of 
the tariff, the interest and penalty due, the tariff period for which the amounts 
are due, and the name and last known address of the tariff payer who is liable 
for the amounts.  In addition, it shall be unlawful for an owner, operator, or 
supplier to place a regulated substance into a storage tank where the tariff or 
penalty imposed has not been paid when due.  

 
' 112.24 Storage Tank Removal, Installation, and Field Monitoring Fees. 
 

Each owner or operator of a storage tank shall pay a fee to NNEPA for tank removal and 
installation and for field monitoring.  The fee shall be $150 per tank, per day, for each removal or 
installation, which fee may be increased by the Director by regulation as necessary to finance these 
removal and installation costs.  In the event that remediation is involved, each owner or operator 
of a storage tank shall pay an additional field monitoring fee.  The fee shall be $150 per day, per 
site, which fee may be increased by the Director by regulation as necessary to finance these field 
monitoring costs. 
 
' 112.25 Remission and Disposition of Revenues. 
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The Director shall promptly transmit to the Controller all monies collected under this part 
and Part F of these regulations for deposit to an SPCC Program Account within the Clean Water 
Act Fund, which was established pursuant to NNCWA ' 508; 4 N.N.C. ' 1348.  The amounts in 
the SPCC Program Account shall be used by NNEPA solely for the SPCC Program for program 
implementation, including but not limited to program administration and enforcement, and to 
carry out corrective actions, including but not limited to tank removals and site remediation, and 
shall be used in accordance with the Special Revenue Fund plan of operation for the Clean Water 
Act Fund and pursuant to an approved budget.  The Director shall report annually to the Navajo 
Nation Council on the sums deposited into this account, including the sources and uses thereof, as 
part of the Director=s report on the Clean Water Act Fund.  If amounts remain in the SPCC 
Program Account at the end of the fiscal year, those amounts shall not revert to the Navajo Nation 
General Fund but shall remain available for appropriation as provided in this section.  The 
amounts in the SPCC Program Account shall be used first for program administration costs and 
only then for corrective action costs.  
 
Part F - Penalties and Appeals  
 
' 112.26 Penalties for Non-Compliance with Regulations. 
 

a) In addition to the interest imposed under subsection 112.22(c) for failure to pay an 
initial or annual registration fee, and the interest, penalty, and lien imposed under 
subsection 112.23(h) for failure to pay a tariff or a portion of a tariff, the Director may 
impose penalties pursuant to NNCWA ' 904, 4 N.N.C. ' 1384, for any violations of 
these regulations, up to $10,000 per violation per day.  The Director may also 
designate field officers to issue citations and assess penalties up to $1,000 per 
violation per day.  

 
b) All NNEPA revenue derived from penalties shall be deposited into the SPCC Program 

Account established under Section 112.26. 
 
 

' 112.27 Appeals.  
 

Any appeal of any decision of the Director with regard to any fee or tariff, or penalty or 
lien, under Part E or F of these regulations must be sent to the Director in writing within 30 days of 
its imposition.  The appeal must contain a clear and concise statement of the issues and points of 
fact in the case.  It may also contain additional information from you or from any other person.  
The Director will designate a Hearing Official and may also designate a Hearing Clerk.  The 
Hearing Official may request additional information from you or from any other person. The 
Hearing Official will schedule a hearing and issue a decision according to Subpart 3 of the 
Uniform Regulations. 
 

 


