Part I. Aquifer Protection Regulations
General Provisions

101. Purpose and Scope
a. Purpose

These regulations are promulgated to implement an Aquifer Protection Program,
which is intended to maintain and preserve the quality of aquifers located within the
Navajo Nation, prevent and abate pollution and contamination of the Nation’s aquifers,
protect public health, and provide for management of the aquifers for their best uses.
It is the intent of these regulations to protect the overall quality of the Nation’s
aquifers at the level established by standards contained in Part Il of these
regulations and to enhance and restore the quality of degraded groundwater where
feasible and necessary to protect human health and the environment.

b. Scope

These regulations prescribe aspects of aquifer protection, including the
classification of groundwater, antidegradation provisions, standards for groundwater
quality, and various procedures for the management and protection of groundwater.

102. Legal Authority and Administration
a. Authority

These regulations are promulgated pursuant to the Navajo Nation Safe Drinking
Water Act (““NNSDWA”), 22 N.N.C. 88 2501-2586, and the Navajo Nation Clean Water Act
(““NNCWA™), 4 N.N.C. 88 1301-1394. NNSDWA 8§ 2538(A) requires NNEPA to “develop by
regulation a program to protect wellhead areas within the Navajo Nation from
contaminants that may have an adverse effect on public health” by determining wellhead
protection areas and identifying sources of contaminants in those areas. NNCWA § 1371
authorizes NNEPA to “develop a program to protect surface and ground water from
pollution on a watershed basis.”

b. Program administration

The Public Water Systems Supervision Program (“PWS Program’) is responsible for
administering these Aquifer Protection Regulations.

c. Coordination with other authorities and entities

1. NNEPA is authorized by NNSDWA § 2538(A)(1) to specify the duties of other
Navajo Nation entities and public water supply systems with respect to
the development and implementation of a wellhead protection program.

2. These regulations are intended to complement existing statutory
provisions and regulatory programs impacting groundwater quality,
including but not limited to the Navajo Nation Safe Drinking Water Act,
Navajo Nation Clean Water Act, Navajo Nation Solid Waste Act, Navajo
Nation Storage Tank Act, Navajo Nation Water Code, Navajo Nation Solid
Waste Regulations, Navajo Nation Pollutant Discharge Elimination System
Program Regulations, Navajo Nation Underground Injection Control
Regulations, Navajo Nation Surface Water Quality Standards, and Navajo
Nation Primary Drinking Water Regulations.

3. The PWS Program may coordinate with the entities implementing the
requirements listed in paragraph 2 and with other programs to the extent
relevant and appropriate to protecting the Nation’s aquifers.

103. Definitions
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“Aquifer” means a geologic unit that contains sufficient saturated
permeable material to yield usable quantities of water to a well or
spring.

“Background” means the levels of chemical, physical, biological, and
radiological constituents or parameters prior to an activity or
pollution event, as determined by methods acceptable to NNEPA.

“Best available technology” means the best available technology,
process, operating method, or other alternative to achieve the
greatest degree of discharge reduction for a facility, including but
not limited to the use of synthetic and/or clay liners for sediment
ponds, effluent pretreatment, and subsurface contaminant transport
mechanisms.

“Contaminant” means any physical, chemical, biological or radiological
substance or matter in water.

“Director” means the Executive Director of the Navajo Nation
Environmental Protection Agency or his or her designee.

“Discharge” means the addition of a pollutant from a facility either
directly to an aquifer or to the land surface or the vadose zone in
such a manner that there is a reasonable probability that the
pollutant will reach an aquifer.

“Drinking water protected use” means the protection and maintenance of
aquifer water quality for human consumption.

“Facility” means any land, building, installation, structure,
equipment, device, conveyance, area, source, activity or practice from
which there is, or with reasonable probability may be, a discharge.

“Groundwater” means water below the land surface in a zone of
saturation.

“Mg/1” means milligrams per liter.

“Millirem” means 1/1000 of a rem. A rem means the unit of dose
equivalent from ionizing radiation to the total body or any internal
organ or organ system.

“Navajo Nation” or “Nation” means:

a. When referring to the body politic, except as the context may
otherwise require, the same meaning as set forth in 1 N.N.C. 8 552.

b. When referring to governmental territory, all lands and waters
within the territorial boundaries of the Navajo Nation, including:

i. all lands and waters within the exterior boundaries of the Navajo
Indian Reservation or of the Eastern Navajo Agency or within the
boundaries of Navajo dependent Indian communities, including all
lands within the boundaries of Navajo chapter governments, all
without regard to the nature of title thereto;

ii. all lands and waters held in trust by the United States,
restricted by the United States, or otherwise set apart under the
superintendence of the United States for the use or benefit of
the Navajo Nation, the Navajo Tribe, any Band of Navajo Indians,
or any individual Navajo Indians as such; and
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Fees

a.

iii. all other lands and waters over which the Navajo Nation may

exercise governmental jurisdiction in accordance with federal or
international law.

“Non-drinking water protected use” means the protection and
maintenance of aquifer water quality for a use other than for human
consumption.

“NNEPA” means the Navajo Nation Environmental Protection Agency.

“pCi” means picocurie, or the quantity of radioactive material
producing 2.22 nuclear transformations per minute.

“Person” means an individual, public or private corporation, company,
partnership, Firm, association or society of persons, the federal,
state or local governments or any of their programs or agencies, any
Indian tribe, including the Navajo Nation, or any of Its agencies,
divisions, departments, programs, enterprises, companies, chapters or
other political subdivisions.

“Pollutant” means a fluid, contaminant, toxic waste, toxic pollutant,
dredged spoil, solid waste, substance or chemical, pesticide,
herbicide, fertilizer or other agricultural chemical, incinerator
residue, sewage, garbage, sewage sludge, munition, petroleum product
chemical waste, biological material, radioactive material, heat,
wrecked or discarded equipment, rock, sand, cellar dirt, mining waste,
industrial waste, municipal or agricultural waste, or any other
liquid, solid, gaseous or hazardous substance.

“Toxic Pollutant” means a substance that will cause significant
adverse reactions if ingested. Significant adverse reactions are
reactions that may indicate a tendency of a substance or mixture to
cause long-lasting or irreversible damage to human health.

“Uniform Regulations” means the Navajo Nation Uniform Regulations for
Permit Review, Administrative Enforcement Orders, Hearings, and
Rulemakings under Navajo Nation Environmental Acts.

“Vadose zone” means the zone between the ground surface and any
aquifer.

“Well” means a bored, drilled or driven shaft, pit or hole whose depth
is greater than its largest surface dimension.

Fee schedule

The following fees must accompany any associated submission to the Director:

1.

2.

Application for aquifer protection permit modification: $1,500
Request for review of administrative permit modifications, including
corrections of typographical errors, administrative information, and
minor technical errors (such as errors in calculation, locational
information, and citations of law): $100

Request for all other permit modifications, including changes to
monitoring or reporting requirements or discharge limitations: $500

Contamination investigation and/or corrective action plan: $1,000

Application for renewal of aquifer protection permit: $1,000
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6. Annual registration fee: $500
b. Revisions to fee schedule
The Director shall revise this fee schedule periodically as he or she deems

appropriate, pursuant to the provisions for rulemakings in NNSDWA § 2507(D) and
Uniform Rules 8§ 401-410.

Part Il. Aquifer ldentification. Classification and Water Quality Standards
201. Aquifer ldentification, Delineation and Studies
a. Special classes of aquifers
1. Underground sources of drinking water
The NNSDWA is intended to protect underground sources of drinking water
(“USDWs™™). See NNSDWA, 22 N.N.C. 88 2501-2502. A USDW, as defined in 8 101.5 of the

Navajo Nation Underground Injection Control (“NNUIC”) Regulations, is:

An aquifer or portion of an aquifer:

1. which supplies any public water system; or

2. which contains a sufficient quantity of groundwater to supply a
public water system; and
i. currently supplies drinking water for human consumption; or
ii. contains fewer than 10,000 mg/l total dissolved solids; and

3. which Is not an exempted aquifer.

See also 40 C.F.R. § 144.3.

Aquifers on the Navajo Nation that are used as USDWs are listed in Section V of
the NNUIC Program Description submitted with the Navajo Nation’s primacy application
for a Class 11 UIC Program. For convenience, this list is duplicated in Appendix 1 to
these regulations.

2. Exempted aquifers

Aquifers exempted from use as USDWs are defined in NNUIC Regulations 8§ 103.1 as
follows:

1. The exempted aquifer does not currently serve as a source
of drinking water; and

2. It cannot now and will not in the future serve as a source
of drinking water because:

a. It is mineral, hydrocarbon, or geothermal energy-
producing, or can be demonstrated by a permit
applicant as part of a permit application for a Class
11 or 11l operation to contain minerals or
hydrocarbons that, considering their quantity and
location, are expected to be commercially producible;

b. It is situated at a depth or location that makes

recovery of water for drinking water purposes
economically or technologically impractical;
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C. It Is so contaminated that it would be economically or
technologically impractical to render that water fit
for human consumption; or

d. It is located over a Class II1 well mining area
subject to subsidence or catastrophic collapse.

Exempted aquifers on the Navajo Nation consist of those portions of aquifers
defined by a % mile radius of a Class Il UIC well. The Class Il UIC wells on the
Navajo Nation in 2008, when the Class Il UIC primacy application was approved, are
listed in Appendix H to the NNUIC Program Description. See 40 C.F.R. 8 147.3400.
Those interested in the current list of Class Il UIC wells may obtain a list from the
NNEPA UIC Program.

b. Identification and delineation of aquifers

1. If the Navajo Nation contains aquifers that have not yet been
identified or for which boundaries have not yet been delineated by
any federal or tribal agency, those aquifers shall be identified and
aquifer boundaries shall be delineated by the Navajo Nation Division
of Natural Resources, Water Resources Department. Aquifer boundaries
shall be identical to hydrologic basin and sub-basin boundaries,
excluding hard rock areas which contain little or no water.

2. The Director may modify or add an aquifer boundary if the Director
learns of new technical information or data which supports taking
such an action.

C. Studies

Independent aquifer studies, including groundwater sampling and monitoring,
shall be performed where appropriate to provide information for aquifer
identification, boundary delineation and reclassification. Such studies, sampling and
monitoring may be performed by the PWS Program, the Water Resources Department, the
NNEPA Underground Injection Control Program, or some combination of those entities.

202. Narrative Aquifer Water Quality Standards

1. A discharge shall not cause a pollutant to be present in an aquifer classified
for a drinking water protected use in a concentration which endangers human
health.

2. A discharge shall not cause or contribute to a violation of an aquifer water

quality standard or an exceedance of the background concentration of a
pollutant, if the background concentration exceeds the aquifer water quality

standard.

3. A discharge shall not cause a pollutant to be present in an aquifer which
impairs existing or reasonably foreseeable uses of water in an aquifer.

203. Numeric Aquifer Water Quality Standards

1. Except as provided in Section 204, the aquifer water quality standards in this
Section apply to aquifers that are classified for drinking water protected use.

2. The following are the aquifer water quality standards for inorganic chemicals:

Pollutant mg/L
Antimony 0.006
Arsenic 0.010
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Asbestos 7 million Fibers/liter (longer than 10
mm)
Barium
Beryllium
Cadmium
Chromium
Cyanide
(As Free Cyanide)
Fluoride
Lead
Mercury
Nickel
Nitrate (as N)
Nitrite (as N)
Nitrate and nitrite
(as N)
Selenium 0.05
Thallium 0.002

o o
a b

OO OON
NEFk OO

P RPPOOOAM

o

3. The following are the aquifer water quality standards for organic chemicals:

Pollutant mg/L
Benzene 0.005
Benzo (a) pyrene 0.0002
Carbon Tetrachloride 0.005
o-Dichlorobenzene 0.6
para-Dichlorobenzene 0.075
1,2-Dichloroethane 0.005
1,1-Dichloroethylene 0.007
cis-1,2-Dichloroethylene 0.07
trans-1,2-Dichloroethylene 0.1
1,2-Dichloropropane 0.005
Dichloromethane 0.005
Di (2-ethylhexyl) adipate 0.4
Di (2-ethylhexyl) pthalate 0.006
Ethylbenzene 0.7
Hexachlorobenzene 0.001
Hexachlorocyclopentadiene 0.05
Monochlorobenzene 0.1
Pentachlorophenol 0.001
Styrene 0.1
2,3,7,8-TCDD (Dioxin) 0.00000003
Tetrachloroethylene 0.005
Toluene 1
Trihalomethanes (Total) 0.08
1,2,4-Trichlorobenzene 0.07
1,1,1-Trichloroethane 0.20
1,1,2-Trichloroethane 0.005
Trichloroethylene 0.005
Vinyl Chloride 0.002
Xylenes (Total) 10

4. The following are the aquifer water quality standards for pesticides and
polychlorinated biphenyls (PCBs):

Pollutant (mg/L)
Alachlor 0.002
Atrazine 0.003
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Carbofuran 0.04
Chlordane 0.002
Dalapon 0.2
1,2-Dibromo-3-Chloropropane (DBCP) 0.0002
2,4,-Dichlorophenoxyacetic Acid(2,4-D) 0.07
Dinoseb 0.007
Diquat 0.02
Endothall 0.1
Endrin 0.002
Ethylene Dibromide (EDB) 0.00005
Glyphosate 0.7
Heptachlor 0.0004
Heptachlor Epoxide 0.0002
Lindane 0.0002
Methoxychlor 0.04
Oxamyl 0.2
Picloram 0.5
Polychlorinated Biphenols (PCBs) 0.0005
Simazine 0.004
Toxaphene 0.003
2,4,5-Trichlorophenoxypropionic Acid 0.05

(2,4,5-TP or Silvex)

5. The following are the aquifer water quality standards for radionuclides:

a.

b.

Radionuclide
Tritium
Strontium-90

The maximum concentration for gross alpha particle activity, including
radium-226 but excluding radon and uranium, shall not exceed 15 pCi/l.

The maximum concentration for combined radium-226 and radium-228 shall
not exceed 5 pCi/l.

The maximum concentration for uranium shall not exceed 30 micrograms per
liter (pg/L).

The average annual concentration of beta particle and photon
radioactivity from man-made radionuclides shall not produce an annual
dose equivalent to the total body or any internal organ greater than 4
millirem/year.

Except for the radionuclides listed in this subsection, the concentration
of man-made radionuclides causing 4 millirem total body or organ dose
equivalents shall be calculated on the basis of a 2-liter-per-day
drinking water intake using the 168-hour data listed in “Maximum
Permissible Body Burdens and Maximum Permissible Concentration of
Radionuclides in Air or Water for Occupational Exposure,” National Bureau
of Standards Handbook 69, National Bureau of Commerce, as amended August
1963 (and no future editions), incorporated herein by reference and on
file with the Office of the Secretary of State and with the Department.
IT¥ two or more radionuclides are present, the sum of their annual dose
equivalent to the total body or to any organ shall not exceed 4
millirem/year. The following average annual concentrations are assumed to
produce a total body or organ dose of 4 millirem/year:

Critical Organ pCi/l
Total body 20,000
Bone Marrow 8

The aquifer water quality standard for microbiological contaminants is based
upon the presence or absence of total coliforms in a 100-milliliter sample. If
a sample is total coliform-positive, a 100-milliliter repeat sample shall be
taken within two weeks of the time the sample results are reported. Any total
coliform-positive repeat sample following a total coliform-positive sample



constitutes a violation of the aquifer water quality standard for
microbiological contaminants.

7. The following are the aquifer water quality standards for turbidity:

a. One nephelometric turbidity unit as determined by a monthly average
except that five or fewer nephelometric turbidity units may be allowed if
it can be determined that the higher turbidity does not interfere with
disinfection, prevent maintenance of effective disinfectant agents in
water supply distribution systems, or interfere with microbiological
determinations.

b. Five nephelometric turbidity units based on an average of two consecutive
days.

204. Natural Background

Where the concentration of a pollutant exceeds an aquifer water quality
standard and the exceedance is not caused by human activity but is due solely to
naturally-occurring conditions, as demonstrated pursuant to Section 309, the
exceedance shall not be considered a violation of the aquifer water quality standard.

205. Aquifer Classification and Reclassification

1. All aquifers in the Navajo Nation are classified for drinking water protected
use except for aquifers that are reclassified to non-drinking water protected
use pursuant to subsection (3) of this Section.

2. Aquifer water quality standards in reclassified aquifers

a. Aquifer water quality standards for drinking water protected use apply to
reclassified aquifers except as provided in Section 204 and where
expressly superseded by aquifer water quality standards adopted by the
Director pursuant to Subpart 4 of the Navajo Nation Uniform Regulations
and subsection (3) of this Section.

b. The Director shall adopt aquifer water quality standards for reclassified
aquifers only for pollutants that are specifically identified in a
petition for reclassification.

c. Aquifer water quality standards for reclassified aquifers shall be
sufficient to protect the use of the reclassified aquifer.

d. Aquifer water quality standards for reclassified aquifers shall be no
less stringent than applicable federal groundwater protection standards.

i. An aquifer that is reclassified to non-drinking water protected
use and issued an Underground Injection Control permit for the
construction and operation of an injection well, pursuant to 40
CFR Parts 144 and 146, including a Class 11l injection well for
uranium in-situ recovery activities, remains subject to
regulations promulgated pursuant to the Uranium Mill Tailings
Radiation Control Act, 42 U.S.C. 8§ 7901 et seq., including 40 CFR
Part 192.

The management of uranium byproduct materials during and following
processing of uranium ores and restoration of disposal sites
following any use of such sites shall conform to the standards of
40 CFR Part 192, Subpart D. In particular, surface impoundments
associated with conventional uranium milling operations, heap
leach operations, and in-situ recovery activities shall comply
with the standards of 40 CFR § 192.32.
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The management of uranium byproduct materials prior to, during and
following the processing of uranium ores utilizing uranium in-situ
recovery methods and the restoration of groundwater at such sites
shall conform to the standards of 40 CFR Part 192, Subpart F. In
particular, except for those wellfields currently in and remaining
in restoration, stability monitoring or long-term monitoring at
licensed facilities, all operating wellfields, new wellfields and
expansions of wellfields shall comply with the groundwater
protection standards of 40 CFR § 192.52(c).-

Pursuant to 40 CFR § 192.31, “uranium byproduct material” means
the tailings or wastes produced by the extraction or concentration
of uranium from any ore processed primarily for its source
material content. Ore bodies depleted by uranium solution
extraction operations and which remain underground do not
constitute “byproduct material” for the purpose of 40 CFR Part
192, Subpart F.

3. Aquifer reclassification

a.

Any person may petition the Director to reclassify an aquifer or part of
an aquifer to a non-drinking water protected use. A written petition for
reclassification shall include the following information:

A description of the aquifer or part of an aquifer proposed for
reclassification.

The proposed protected use for which the reclassification is being
requested.

The pollutant and aquifer water quality standards for which the
reclassification is being requested.

A hydrogeologic report which demonstrates that the aquifer or part
of an aquifer proposed for reclassification is or will be so
hydrologically isolated from other aquifers or other parts of the
same aquifer that there is no reasonable probability that poorer
quality water from the identified aquifer or part of an aquifer
will cause or contribute to a violation of aquifer water quality
standards in other aquifers or parts of the same aquifer. This
report and demonstration of hydrologic isolation for the area
containing such aquifer, and immediate adjacent geologic units,
shall include at least the following:

A. Hydrogeologic area maps and cross sections.

B. An analysis of subsurface geology, including geologic and
hydrologic separation.

C. Water level elevation or piezometric level contour maps.

D. Analysis of hydrologic characteristics of the aquifer and
the immediate adjacent geologic units.

E. Description of existing water quality and analysis of water
chemistry.

F. Projected annual quantity of water to be withdrawn.

G. Identification of pumping centers, cones of depression and
areas of recharge.
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b.

H. A water balance.

1. Existing flow direction and evaluation of the effects of
seasonal and future pumping on flow.

J. An evaluation as to whether the reclassification will
contribute to or cause a violation of aquifer water quality
standards in other aquifers, or in parts of the aquifer not
being proposed for reclassification.

V. Documentation demonstrating that water from the aquifer or part of
the aquifer for which reclassification is proposed is not being
used as drinking water. This documentation shall include at least
the following:

A. A list of all wells or springs, including their location,
ownership and use, within the aquifer or part of the
aquifer being proposed for reclassification.

B. A comprehensive list of agencies, persons and other
information sources consulted for aquifer use
documentation.

Vi. A cost-benefit analysis demonstrating that the short-term and
long-term benefits to the public that would result from the
degradation of the quality of the water in the identified aquifer
or part of an aquifer below established standards would
significantly outweigh the short-term and long-term costs to the
public of such degradation. Benefits and costs to be considered
include economic, social and environmental. The cost-benefit
analysis shall identify potential future uses of the aquifer being
proposed for reclassification and other opportunity costs
associated with reclassification and shall contain a description
of the cost-benefit methodology used, including all assumptions,
data, data sources and criteria considered and all supporting
statistical analyses.

Upon receipt of a petition for reclassification, the Director shall
review the petition for compliance with the requirements of subsection
(3)(a) of this Section. If additional information is needed, the
petitioner shall be notified of specific deficiencies in writing within
30 calendar days of receipt of the petition.

Within 180 calendar days of receipt of a complete petition for

reclassification, the Director shall:

i. Determine standards sufficient to protect the use proposed in
subsection (3)(a)(ii) of this Section for the pollutants

identified in subsection (3)(a)(iii) of this Section; and

Provide public notice of the proposed reclassification, the
proposed standards for the reclassified aquifer or part of an
aquifer, and the public hearing required under subsection (3)(d)
of this Section, pursuant to the procedures for public notice
described in Section 402 of the Navajo Nation Uniform Regulations.

The Director shall hold at least one public hearing on the proposed
reclassification and the proposed standards for the reclassified aquifer
or part of an aquifer at a location as near as practicable to the aquifer
proposed for reclassification. The Director shall follow the procedures
for public hearings described in Section 404 of the Navajo Nation Uniform
Regulations.
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e. Any person may submit comments on the proposed reclassification or
proposed standards for the reclassified aquifer or part of an aquifer
during the public comment period or at the public hearing in accordance
with Sections 403 and 404 of the Navajo Nation Uniform Regulations.

f. Within 180 calendar days after the public hearing required pursuant to
subsection (3)(d) of this Section, the Director shall:

i. Grant or deny the petition;

ii. IT the Director grants the petition, issue standards for
pollutants identified in subsection (3)(a)(iii) of this Section
that apply to the reclassified aquifer or part of an aquifer;

iii. Issue public notice of the decision and standards and a response
to comments document in accordance with Sections 407 and 408 of
the Navajo Nation Uniform Regulations; and

iv. Notify the petitioner of such decision and the reason for such
determination in writing.

4. The Director may rescind an aquifer reclassification and return an aquifer to a
drinking water protected use if the Director determines that any of the
conditions under which the reclassification was granted are no longer valid.

206. Petition for Adoption of a Numeric Aquifer Water Quality Standard

1. Any person may petition the Director to adopt, by rule, a numeric aquifer water
quality standard for a pollutant for which no numeric aquifer water quality
standard exists.

2. A petition for rule adoption to establish a numeric aquifer water quality
standard shall include:

a. The name, current address and signature of the person submitting the
petition.

b. A statement that the petition is for the adoption of a numeric aquifer
water quality standard for a pollutant for which no numeric aquifer water
quality standard exists.

c. Technical information that the pollutant is a toxic pollutant.

d. Technical information upon which the Director reasonably may base the
establishment of a numeric aquifer water quality standard.

e. Evidence that the pollutant that is the subject of the petition is or may
in the future be present in an aquifer or part of an aquifer that is
classified for drinking water protected use. Evidence may include, but is
not limited to, any of the following:

i. A laboratory analysis of a water sample which indicates the

presence of the pollutant in an aquifer or part of an aquifer
that is classified for drinking water protected use.

A hydrogeological study which demonstrates that the pollutant
that is the subject of the petition may be present in an
aquifer in the future. The hydrogeological study shall include
the following:

A. A description of the use that results in a discharge of the
pollutant that is the subject of the petition.

248



3.

B. A description of the mobility of the pollutant in the
vadose zone and in the aquifer.

C. A description of the persistence of the pollutant in the
vadose zone and in the aquifer.

Within 180 calendar days of the receipt of a complete petition for rule
adoption to establish a numeric aquifer water quality standard, the Director
shall make a written determination of whether the petition should be granted or
denied. The Director shall give written notice by regular mail of the
determination to the petitioner.

IT the petition for rule adoption is granted, the Director shall initiate
rulemaking proceedings to adopt a numeric aquifer water quality standard in
accordance with the rulemaking procedures set forth in Subpart 4 of the Navajo
Nation Uniform Regulations. The Director shall, within one year of the date
that the petition for adoption of a numeric aquifer water quality standard is
granted, either adopt a rule establishing a numeric aquifer water quality
standard or publish a notice of termination of rulemaking.

IT the petition for rule adoption is denied, the Director shall issue a denial
letter to the petitioner that explains the reasons for the denial. The denial
of a petition for rule adoption to establish a numeric aquifer water quality
standard is not subject to judicial review.

Part I11. Aquifer Permit Program

301.

1.

302.

1.

Application for Aquifer Protection Permit

No person may construct, install, or operate any new facility or modify an
existing facility, when such facility is not permitted by rule under Section
202, which discharges or is likely to result in a discharge of pollutants that
may move directly or indirectly into an aquifer, without first having an
aquifer protection permit from NNEPA. Such facilities include but are not
limited to: land application of wastes; waste storage pits; waste storage
piles; landfills and dumps; large feedlots; mining, milling and metallurgical
operations, including heap leach facilities; and pits, ponds, and lagoons. An
aquifer protection permit application shall be submitted at least 180 days
before the permit is needed.

All persons who constructed, modified, or installed or who operate any facility
of the type described in subsection (1) that was in existence prior to the
effective date of these regulations must submit an application for an aquifer
protection permit within one year after the effective date of these
regulations.

The provisions of Subpart 2 of the Navajo Nation Uniform Regulations, including
requirements for permit application, issuance, modification, revocation, and
termination, public notice of permit actions, and public hearings, apply to all
aquifer protection permits except aquifer protection permits by rule.

A person applying for an aquifer protection permit remains subject to all other
relevant permitting requirements under federal and tribal laws, including
permitting requirements applicable to the construction, modification, or
operation of a facility.

Aquifer Protection Permit by Rule

Except as provided in subsection (3) of this Section, the following facilities
are considered to be permitted by rule and are not subject to aquifer
protection permit requirements under Sections 301, 303-306, 309-312, or 314:
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a.

Facilities with effluent or leachate for which it has been demonstrated
to the satisfaction of NNEPA that such effluent or leachate will conform
to and will not deviate from applicable aquifer water quality standards
and does not contain any contaminant that may present a threat to human
health, the environment or potential beneficial uses of the aquifer.
NNEPA may require samples to be analyzed for the presence of
contaminants before the effluent or leachate discharges directly or
indirectly into an aquifer. If the discharge is by seepage through
natural or altered natural materials, NNEPA may require samples of the
solution to be analyzed for the presence of pollutants before or after
seepage;

The noncommercial use of consumer products generally available to and
used by the public;

Household gardening, lawn watering, lawn care, landscape maintenance,
and related activities, except for the direct land application of
wastewater;

Application of agricultural chemicals, including fertilizers, herbicides
and pesticides (including but not limited to insecticides, fungicides,
rodenticides, and fumigants), when used in accordance with current
scientifically based manufacturer recommendations for crops, soil and
climate and in accordance with state and federal statutes, regulations,
rules, permits, and orders adopted to avoid aquifer contamination;

Water used for irrigated agriculture, except for the direct land
application of wastewater from municipal, industrial or mining
facilities;

Ponds used for watering livestock and wildlife;

Flood control systems, including detention basins, catch basins and
wetland treatment facilities used for collecting or conveying storm
water runoff;

Natural groundwater seeping or flowing into conventional mine workings
which re-enters the ground by natural gravity flow prior to pumping or
transporting out of the mine and without being used in any mining or
metallurgical process;

Leachate which results entirely from the direct natural infiltration of
precipitation through undisturbed materials;

Wells and facilities regulated under the Navajo Nation Underground
Injection Control Regulations;

Land application of livestock wastes, within expected crop nitrogen
uptake;

Subsurface wastewater disposal systems approved by NNEPA;

Produced water pits, reserve pits, and other oil field waste treatment,
storage, and disposal facilities regulated by NNEPA;

Facilities that treat, store, or dispose of hazardous waste and have
been issued a permit under the Resource Conservation and Recovery Act,
42 U.S.C. 88 6921-6939f;

Solid waste landfills permitted under the Resource Conservation and
Recovery Act or the Navajo Nation Solid Waste Act;
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p-

Structures that are designed and constructed not to discharge and that
are built on an impermeable barrier that can be visually inspected for
leakage;

Animal feeding operations that use liquid waste handling systems which
are not located within 100 feet for wells in a confined aquifer, or
within a 250-day time of travel for wells and springs in unconfined
aquifers, and which meet either of the following criteria:

i. Operations constructed prior to the effective date of these
regulations which incorporated liquid waste handling systems and
which are either less than 4 million gallons capacity or serve
fewer than 1000 animal units, or

Operations with fewer than the following numbers of confined
animals:

A. 1,500 slaughter and feeder cattle,
B. 1,050 mature dairy cattle, whether milked or dry cows,

C. 3,750 swine each weighing over 25 kilograms (approximately
55 pounds),

D. 18,750 swine each weighing 25 kilograms or less
(approximately 55 pounds),

E. 750 horses,
F. 15,000 sheep or lambs,
G. 82,500 turkeys,

H. 150,000 laying hens or broilers that use continuous
overflow watering but dry handle wastes,

1. 45,000 hens or broilers,
J. 7,500 ducks, or
K. 1,500 animal units;

Animal feeding operations which do not utilize liquid waste handling
systems;

Mining, processing or milling facilities handling less than 10 tons per
day of metallic and/or nonmetallic ore and waste rock, not to exceed
2500 tons/year in aggregate, unless the processing or milling uses
chemical leaching;

Pipelines and storage tanks installed or operated under the Navajo
Nation Storage Tank Act;

Land application of municipal sewage sludge for beneficial use in
compliance with the requirements of the Navajo Nation Clean Water Act;

Municipal wastewater treatment systems receiving no wastewater from a
significant industrial discharger; and

Facilities and modifications thereto which NNEPA determines, after a

review of the application, will have a de minimis actual or potential
effect on groundwater quality.
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2.

303.

No facility permitted by rule may cause an aquifer to exceed applicable aquifer
water quality standards. If the background concentration of a contaminant
exceeds the aquifer water quality standard, the facility may not cause an
increase over background. This subsection does not apply to facilities
undergoing corrective action.

The submission of an application for an aquifer protection permit may be
required by the Director for any discharge permitted by rule if it is
determined that the discharge may be causing or is likely to cause increases
above applicable aquifer water quality standards or otherwise is interfering or
may interfere with probable future beneficial use of the aquifer.

Application Requirements for Aquifer Protection Permit

All applications for an aquifer protection permit shall comply with Section 202

of the Navajo Nation Uniform Regulations and shall be accompanied by the fee listed
in Section 104 of these regulations. All applications for an aquifer protection
permit must be performed under the direction, and bear the seal, of a professional
engineer or professional geologist. Unless otherwise determined by NNEPA, the
application for a permit to discharge wastes or pollutants to an aquifer shall
include the following:

1.

The name, address and telephone number of the applicant and of the facility
owner, if different than the applicant. A corporate application must be signed
by an officer of the corporation.

The location of the facility.
The facility name, facility type, and expected facility life.

A plat map showing all water wells, including the status and use of each well,
topography, springs, water bodies, drainages, and man-made structures within a
one-mile radius of the discharge. The plat map must also show the location and
depth of existing and proposed aquifer water quality monitoring wells.

An independent hydrogeologic report containing geologic, hydrologic, and
agricultural descriptions of the geographic area within a one-mile radius of
the point of discharge, including soil types, groundwater flow direction,
groundwater quality, aquifer material, and well logs.

The type, source, and chemical, physical, radiological, and toxic
characteristics of the effluent or leachate to be discharged; the average and
maximum daily amount of effluent or leachate discharged (gpd), the discharge
rate (gpm), and the expected concentrations of any pollutant (mg/l) in each
discharge or combination of discharges. If more than one discharge point is
used, information for each point must be given separately.

Information which shows that the discharge can be controlled and will not
migrate into or adversely affect the quality of any other groundwater or
surface water located within the Navajo Nation; that the discharge is
compatible with the receiving groundwater; and that the discharge will comply
with applicable aquifer water quality standards.

For areas where the aquifer has not been classified by NNEPA, information on
the quality of the receiving groundwater sufficient to determine the applicable
protection levels.

A proposed groundwater sampling and monitoring plan detailing actions that will
be undertaken by the applicant and information related to such actions, as
follows:

a. Installation, use and maintenance of groundwater monitoring devices;
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10.

11.

12.

13.

14.

15.

16.

b. Groundwater monitoring to determine groundwater flow direction and
gradient, background groundwater quality at the site, and the quality of
groundwater at compliance monitoring points;

c. Delineation of a compliance monitoring area, as defined by compliance
monitoring points;

d. A description of the hydrologic and geologic data used to determine the
dimensions of the compliance monitoring area;

e. Monitoring of the vadose zone;

f. Construction of monitoring wells and sampling of groundwater, which will
conform to U.S. EPA’s “Handbook of Suggested Practices for Design and
Installation of Ground-Water Monitoring Wells” (EPA/600/4-89/034, March
1991), U.S. EPA’s “Practical Guide for Groundwater Sampling”
(EPA/600/S2-85/104, Feb. 1986), and the American Society for Testing and
Materials’ “Standard Practice for Design and Installation of Groundwater
Monitoring Wells in Aquifers” (D5092), unless otherwise specified by
NNEPA;

g. A description of and the justification for parameters to be monitored;
h. Use of quality assurance and control provisions for monitoring data; and

i. Measures that will be taken to prevent groundwater contamination after
the cessation of facility operation, including post-operational
monitoring.

Plans and specifications relating to the construction, modification, and
operation of any discharge system.

A description of the aquifer most likely to be affected by the discharge,
including water quality information of the receiving aquifer prior to
discharge, the depth to the groundwater, the saturated thickness, flow
direction, porosity, hydraulic conductivity, and flow systems characteristics.

A proposed compliance sampling and monitoring plan that includes provisions for
effluent sampling and flow monitoring to determine the volume and chemistry of
the discharge onto or below the surface of the ground and for sampling
compliance monitoring points and nearby water wells. Proposed sampling and
monitoring methods must conform to the most appropriate methods in the American
Public Health Association et al.’s “Standard Methods for the Examination of
Water and Wastewater,” 22nd edition (2014), or the most recent version of this
publication; U.S. EPA’s “Methods for Chemical Analysis of Water and Wastes”
(EPA-600/4- 79-020, March 1983); U.S. Geological Survey’s “Techniques of Water-
Resource Investigations Report,” Book 9; and U.S. Geological Survey’s
“National Handbook of Recommended Methods for Water-Data Acquisition,
otherwise specified by NNEPA.

unless

A description of the flooding potential of the discharge site, including the
100-year flood plain, and any applicable flood protection measures.

Methods and procedures for inspections of facility operations.

A closure and post-closure management plan demonstrating measures to prevent
groundwater contamination during the closure and post-closure phases of an
operation.

Evidence that the applicant is maintaining financial assurance of ability to
pay for possible corrective action. Financial assurance may be established by
evidence of insurance, guarantee, surety bond, letter of credit, or any other
method satisfactory to NNEPA depending on the totality of the circumstances.
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The type and amount of financial assurance shall reflect the probable
difficulty of corrective action considering such factors as topography, geology
of the site and hydrology and the financial stability of the applicant. NNEPA
may require the applicant to increase the amount of Ffinancial assurance in
accordance with this paragraph.

17. Any other information required by the Director.

304.

1.

5.

Issuance of Aquifer Protection Permit

Upon receipt of an application for an aquifer protection permit, the Director
shall review the application for compliance with the requirements of Section
203. IT additional information is necessary, the petitioner shall be notified
of specific deficiencies in writing within 30 calendar days of receipt of the
petition.

Following receipt of a complete application, the Director shall provide public
notice of the application in accordance with Section 207 of the Navajo Nation
Uniform Regulations.

IT the Director receives a request for a hearing pursuant during the public
comment period or finds significant public interest in a draft permit, the
Director shall publish a notice of the public hearing in accordance with
Section 207 of the Navajo Nation Uniform Regulations and shall hold a public
hearing within thirty days after publication of the hearing notice in
accordance with Section 208 of the Navajo Nation Uniform Regulations.

After the close of the public comment period and consideration of public
comments received during the public comment period, NNEPA may issue an aquifer
protection permit for a new facility if NNEPA determines, after reviewing the
information provided under Section 203, that:

a. The applicant has demonstrated that applicable aquifer water quality
standards will be met or, if the background concentration of a
contaminant exceeds the aquifer water quality standard, the facility
will not cause an increase over background;

b. The proposed groundwater sampling and monitoring plan and proposed
compliance sampling and monitoring plan will provide adequate
information for NNEPA to determine compliance with applicable
requirements under these regulations;

c. The applicant will be using best available technology to minimize the
discharge of any pollutant; and

d. There will be no impairment of present and future beneficial uses of the
aquifer.

After the close of the public comment period and consideration of public
comments received during the public comment period, NNEPA may issue an aquifer
protection permit for an existing facility provided:

a. The applicant has demonstrated that applicable aquifer water quality
standards will be met or, if the background concentration of a
contaminant exceeds the aquifer water quality standard, the facility
will not cause an increase over background;

b. The proposed groundwater sampling and monitoring plan and proposed
compliance sampling and monitoring plan will provide adequate
information for NNEPA to determine compliance with applicable
requirements under these regulations;
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c. The applicant utilizes treatment and discharge minimization technology
commensurate with plant process design capability and similar or
equivalent to that utilized by facilities that produce similar products
or services with similar production process technology; and

d. There is no current or anticipated impairment of present and future
beneficial uses of the groundwater.

305. Permit Term

1. The aquifer protection permit will be valid for 5 years from the date of
issuance. Permits may be renewed for 5-year periods or extended for a period to
be determined by NNEPA but not to exceed 5 years.

2. In the event that new aquifer water quality standards are adopted by NNEPA,
permits may be reopened to revise and extend the terms of the permit, including
to include pollutants covered by new standards.

306. Aquifer Protection Permit Renewal

The permittee for a facility with an aquifer protection permit must apply for
renewal or extension of an aquifer protection permit at least 180 days prior to the
expiration of the existing permit. If a permit expires before an application for
renewal or extension is acted upon by NNEPA, the permit will continue in effect until
it is renewed, extended or denied. Permit renewal applications containing provisions
that diverge significantly from the terms of the original permit must be performed
under the direction, and bear the seal, of a professional engineer or professional
geologist.

307. Termination of Aquifer Protection Permit

An aquifer protection permit may be terminated or a renewal denied by NNEPA in
accordance with Section 204 of the Navajo Nation Uniform Regulations if one of the
following applies:

1. The permittee’s failure to comply with any condition of the permit and to take
appropriate remedial action in a timely manner;

2. The permittee"s failure to disclose any significant relevant fact in the
application or during the permit approval process;

3. A determination that the permitted facility endangers human health or the
environment and can only be regulated to acceptable levels by plan modification
or termination; or

4_ The permittee requests termination of the permit.
308. Permit Compliance Monitoring

1. In addition to provisions in an approved compliance sampling and monitoring
plan, NNEPA may include in an aquifer protection permit additional requirements
for groundwater monitoring and may specify additional compliance monitoring
points where applicable aquifer water quality standards are to be met. NNEPA
will determine the location of any additional compliance monitoring point based
upon the hydrology, type of pollutants, and other factors that may affect
groundwater quality.

2. The distance to any compliance monitoring point identified In an aquifer
protection permit must be as close as practicable to the point of discharge. No
compliance monitoring point shall be located beyond the property boundaries of
the permitted facility without written agreement of the affected property
owners and approval by NNEPA.
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3. Results obtained pursuant to monitoring and the methods used to obtain these
results shall be periodically reported to the Director according to a schedule
specified in the aquifer protection permit.

309. Background Water Quality Determination

1. Background contaminant concentrations shall be determined and specified in the
aquifer protection permit. The determination of background concentration shall
take into account any degradation.

2. Background contaminant concentrations may be determined from existing
information or from data collected by the permit applicant. Existing
information shall be used if the permit applicant demonstrates that the quality
of the information and its means of collection are adequate to determine
background water quality. If existing information is not adequate to determine
background water quality, the applicant shall submit a plan to determine
background water quality to NNEPA for approval prior to data collection. One or
more upgradient, lateral hydraulically equivalent point or other monitoring
wells approved by NNEPA may be required for each potential discharge site.

3. After a permit has been issued, the permittee shall continue to monitor
background water quality contaminant concentrations in order to determine
natural fluctuations in concentrations. Applicable up-gradient and on-site
groundwater monitoring data shall be included in compliance monitoring reports
submitted to the Director pursuant to the schedule specified in the aquifer
protection permit.

310. Notice of Commencement and Discontinuation of Aquifer Discharge Operations
1. The permittee shall notify NNEPA immediately upon commencement of an aquifer
discharge and submit a written notice within 30 days of commencing the

discharge.

2. The permittee shall notify NNEPA of the date of and reason for any
discontinuation of an aquifer discharge within 30 days of such discontinuation.

311. Reporting of Mechanical Problems or Discharge System Failures

The permittee shall notify NNEPA within 24 hours of the discovery of any
mechanical problems or discharge system failures that could affect the chemical
characteristics or the volume of the discharge. A written statement confirming the
oral report shall be submitted to NNEPA within five days of the failure.
312. Out-of-Compliance Status

1. If the value of a single analysis of any compliance parameter in any compliance
monitoring sample exceeds an applicable permit limit, the permitee shall:

a. Notify NNEPA in writing within 30 days of receipt of data;

b. Immediately initiate monthly sampling if the value exceeds both the
background concentration of the pollutant and an applicable permit limit,
unless NNEPA determines that other periodic sampling is appropriate, for a
period of two months or until the compliance status of the facility can be
determined.

2. Violation of Permit Limits. Out-of-compliance status exists when:

a. The value for two consecutive samples from a compliance monitoring point
exceeds one or more permit limits; or

b. The concentration value of any pollutant in two or more consecutive samples
is statistically significantly higher than the applicable permit limit. The
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statistical significance shall be determined using the methods described in
U.S. EPA’s “Statistical Methods for Evaluating Groundwater Monitoring Data
from Hazardous Waste Facilities,” (63 Fed. Reg. 39720, Oct. 11, 1988) and
supplemental guidance in U.S. EPA’s “Guidance For Data Quality Assessment”
(EPA/600/R-96/084, Jan. 1998).

3. Failure to Maintain Best Available Technology

a. In the event the permittee fails to maintain best available technology, the
permittee shall submit to the Director a notification and description of
the failure according to Section 311. Notification shall be given orally
within 24 hours of the permittee"s discovery of the failure and shall be
followed by written notification, including the information necessary for
NNEPA to make a determination under subsection (3)(b) of this Section,
within five days of the permittee”s discovery of the failure.

b. The Director shall use the information provided in subsection (3)(a) of
this Section and any additional information provided by the permittee to
determine whether out-of-compliance status is warranted. The Director shall
not find that out-of-compliance status is warranted if the Director
determines that the permittee has an affirmative defense, as specified in
subsection (3)(c) of this Section.

c. In the event the permittee is subject to out-of-compliance status for
violating permit conditions relating to best available technology, the
permittee may affirmatively defend against such classification by

demonstrating:
i. The permittee submitted notification according to Section 311;
ii. The failure was not intentional or caused by the permittee”s

negligence, either in action or in failure to act;

iii. The permittee has taken adequate measures to meet permit
conditions in a timely manner or has submitted to NNEPA, for
NNEPA”s approval, an adequate plan and schedule for meeting
permit conditions; and

iv. The permittee has not discharged pollutants in violation of
aquifer protection permit limits.

4. Where it is infeasible to reestablish best available technology, the permittee
may propose alternative best available technology for approval by the Director.

313. Corrective Action
1. Application of this Section

a. This section shall apply to any person who spills or discharges any
substance which may cause pollution of groundwater in violation of any
applicable aquifer water quality standard or background concentration level
and any permittee in out-of-compliance status.

b. Corrective action shall include preparation of a contamination
investigation and preparation and implementation of a corrective action
plan.

c. This section shall not apply to any facility where corrective or remedial
action for aquifer contamination meeting or exceeding the standards of this
section has been initiated under another tribal, state or federal program.
Corrective or remedial action taken under the Navajo Nation Storage Tank
Act, Navajo Nation CERCLA, Navajo Nation Solid Waste Act, or federal
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Resource Conservation and Recovery Act are presumed to meet the standards
of this section unless otherwise determined by NNEPA.

2. Notification and Interim Action

a.

b.

Any person who spills or discharges any substance which may cause pollution
of an aquifer in violation of any applicable aquifer water quality
standard, background concentration level, or aquifer protection permit term
shall notify NNEPA within 24 hours of the spill or discharge. A written
notification shall be submitted to NNEPA within five days after the spill
or discharge.

Such person is encouraged to take immediate, interim action without
following the steps outlined in this section if such action is required to
control a source of pollutants. Interim action is also encouraged if
required to protect public safety, public health and welfare, or the
environment or to prevent further contamination. Such interim actions
should include source abatement and control, neutralization, and other
actions as appropriate. A person that has taken these actions shall remain
subject to this section after the interim actions are completed unless s/he
demonstrates that:

i. No pollutants have been discharged into an aquifer in violation
of an aquifer protection permit or, in the absence of an aquifer
protection permit, in a manner that will endanger public health
or the environment; and

ii. No wastes remain in a location where there is probable cause to
believe such wastes will cause pollution of an aquifer in
violation of an aquifer protection permit or, in the absence of
an aquifer protection permit, In a manner that will endanger
public health or the environment, unless there has been a diesel
fuel or oil release over 25 gallons and the responsible person
demonstrates that:

A. Contaminated soil has been removed to the extent possible
and groundwater has been returned to established background
levels, to 500 mg/kg total petroleum hydrocarbons for
sensitive areas, or to 5000 mg/kg total petroleum
hydrocarbons for non-sensitive areas;

B. Soil samples have been collected at locations and depths
sufficient to document that cleanup has been achieved;

C. Contaminated soil has been treated or disposed of at a
location approved by NNEPA; and

D. An interim action report has been submitted.

3. Contamination Investigation and Corrective Action Plan — General

a.

NNEPA may require any person that is subject to this section to submit for
approval a contamination investigation and corrective action plan and may
require implementation of an approved corrective action plan. A person
subject to this section who has been notified that NNEPA is exercising its
authority to require submission of a contamination investigation and
corrective action plan, shall, within 30 days of that notification, submit
to NNEPA a proposed schedule for those submissions, which may include
different deadlines for different elements of the contamination
investigation and corrective action plan. NNEPA may accept, reject, or
modify the proposed schedule.
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b.

NNEPA may waive any or all contamination investigation and corrective
action plan requirements if the person subject to this section demonstrates
that information which would otherwise be required is not necessary to the
Director®s evaluation of the contamination investigation or corrective
action plan. Requests for waiver may be submitted to NNEPA as part of the
contamination investigation or corrective action plan or in advance of the
submission of those documents.

4. Contamination Investigation and Corrective Action Plan — Requirements

a.

Contamination Investigation: The contamination investigation shall include
a characterization of pollution, a characterization of the facility, a data
report, and, if the corrective action plan proposes alternate corrective
action concentration limits higher than applicable aquifer water quality
standards or background concentrations, an endangerment assessment.

i. The characterization of pollution shall include a description of:
A_. The amount, form, concentration, toxicity, environmental
fate and transport, and other significant characteristics
of substances present, for both groundwater contaminants
and any contributing surficial contaminants;

B. The areal and vertical extent of the contaminant
concentration, distribution and chemical makeup; and

C. The extent to which contaminant substances have migrated
and are expected to migrate.

ii. The characterization of the facility shall include descriptions
of:

A_. Contaminant substance mixtures present and media of
occurrence;

B. Hydrogeologic conditions underlying and upgradient and
downgradient of the facility;

C. Surface waters in the area of the facility;

D. Climatologic and meteorologic conditions in the area of the
facility;

E. Type, location and description of possible sources of
pollution at the facility; and

F. Groundwater withdrawals, pumpage rates, and usage within a
2-mile radius.

iii. The report of data used and data gaps shall include:

A. Data packages including quality assurance and quality
control reports;

B. A description of the data used in the report; and

C. A description of any data gaps encountered, how those gaps
affect the analysis, and any plans to fill those gaps.

iv. The endangerment assessment shall include descriptions of any
risk evaluation necessary to support a proposal for a proposed
corrective action concentration limit or an alternate corrective
action concentration limit.
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V. The contamination investigation shall include such other
information as NNEPA requires.

b. Proposed Corrective Action Plan: The proposed corrective action plan shall
include an explanation of the construction and operation of the proposed
Corrective Action, addressing the factors to be considered by NNEPA as
specified in subsection (5) of this Section and shall include such other
information as NNEPA requires. It shall also include a proposed schedule
for completion. |If the proposed corrective action plan provides that any
potential sources of pollutants are to be controlled in place, any cap or
other method of source control shall be designed so that the discharge from
the source following corrective action achieves groundwater quality
standards or, if approved by NNEPA, alternate corrective action
concentration limits.

c. The contaminant investigation and corrective action plan must be performed
under the direction, and bear the seal, of a professional engineer or
professional geologist.

5. Approval of the Corrective Action Plan

After public notice in a newspaper in the affected area and a 30-day period for
public review and comment, the Director shall issue an order approving,
disapproving, or modifying the proposed Corrective Action Plan. NNEPA shall
consider the following factors and criteria in making that decision:

a. The completeness and accuracy of the Corrective Action Plan and of the
information upon which it relies;

b. Whether the Corrective Action is protective of the public health and the
environment;

c. Impacts as a result of any off-site activities (e.g., the transport and
disposition of contaminated materials at an off-site facility);

d. Whether the Corrective Action meets corrective action concentration
limits or alternate corrective action concentration limits, as
appropriate;

e. Whether the Corrective Action will produce a permanent effect; and
f. Whether additional measures should be included in the Plan to better

assure that the criteria and factors specified in this subsection are
met. Such measures may include:

i. Requiring long-term groundwater or other monitoring;
ii. Providing environmental hazard notices or other security
measures;
iii. Capping sources of groundwater contamination to avoid

infiltration of precipitation;

iv. Requiring long-term operation and maintenance of all portions of
the corrective action; and

V. Periodic review to determine whether the corrective action 1is
protective of public health and the environment.

6. Corrective Action Concentration Limits

260



a.

b.

Corrective actions shall achieve applicable aquifer water quality
standards or background concentrations.

For contaminants for which no aquifer water quality standard has been
established, the proposed corrective action plan shall include proposed
corrective action concentration limits. These levels shall be approved,
disapproved or modified by NNEPA after considering NNEPA maximum
contaminant level goals, health advisories, and risk-based contaminant
levels, standards established by other tribal, state and federal
regulatory agencies, and other relevant information.

7. Alternate Corrective Action Concentration Limits

a.

Higher Alternate Corrective Action Concentration Limits: A person
submitting a proposed corrective action plan may request approval by
NNEPA of an alternate corrective action concentration limit higher than
the corrective action concentration limit specified in subsection (6) of
this Section. The proposed limit shall be protective of human health and
the environment and shall utilize best available technology. The
corrective action plan shall include the following information in
support of this request:
i. The potential for release and migration of any contaminant that
might remain after corrective action in concentrations higher
than corrective action concentration limits;

ii. An evaluation of residual risks, in terms of amounts and
concentrations of contaminants remaining after Corrective Action,
including consideration of the persistence, toxicity, mobility,
and propensity to bioaccumulate of such contaminants; and

Any other information necessary to determine whether the
conditions of this subsection have been met.

Lower Alternate Corrective Action Concentration Limits: NNEPA may
require use of an alternate corrective action concentration limit that
is lower than the corrective action concentration limit specified in
subsection (6) of this Section if necessary to protect human health or
the environment. Any person requesting that NNEPA consider requiring a
lower alternate corrective action concentration limit shall provide
supporting information as described in subsection (7)(d) of this
Section.

The alternate corrective action concentration limit must be protective
of human health and the environment. In making this determination, NNEPA
may consider:

i. Information presented in the contamination investigation;
ii. Other relevant cleanup or health standards, criteria, or
guidance;
iii. Relevant and reasonably available scientific information;
iv. Any additional information relevant to the protectiveness of a

corrective action; and

V. The impact of additional proposed measures, such as those
described in subsection (5)(Ff) of this Section.

An alternate corrective action concentration limit shall not be granted

without good cause. In determining whether good cause exists, the
Director may consider the factors specified in subsection (6) of this
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Section as well as whether the proposed remedy is cost-effective,
considering such costs as:

i. Capital costs;

ii. Operation and maintenance costs;

iii. Costs of periodic reviews, where required;

iv. Net present value of capital and operation and maintenance costs;
V. Potential future remedial action costs; and

Vi. Loss of resource value.

e. An alternate corrective action concentration limit that is higher than
the corrective action concentration limits specified in subsection (6)
of this Section must be conservative. NNEPA may consider the
concentration level that can be achieved using best available technology
if attainment of the corrective action concentration limit is not
technologically achievable.

. NNEPA may consider the relationship between the corrective action
concentration limits and background concentrations in considering
whether an alternate corrective action concentration limit is
appropriate. However, no alternate corrective action concentration
limit higher than existing groundwater contamination levels or
groundwater contamination levels projected to result from existing
conditions will be granted.

314. Aquifer Protection Permit Transfer

1. The permittee shall give written notice to the Director of any transfer of an
aquifer protection permit within 30 days of the transfer.

2. The notice shall include a written agreement between the existing and new
permittee establishing a specific date for transfer of permit responsibility,
coverage and liability.

315. Enforcement

Where the Director has reason to believe that a violation of any part of these
regulations has occurred, the Director may enforce these regulations pursuant to the
Navajo Nation Clean Water Act, 4 N.N.C. 8§ 1382(C), or the Navajo Nation Safe Drinking
Water Act, 22 N.N.C. § 2582, and Subpart 3 of the Navajo Nation Uniform Regulations,
including through the issuance of a compliance order or an administrative penalty
order. For violations that are of a continuing nature, each and every day that the
violation exists shall constitute a separate and distinct violation.
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